United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





No. 4565 


^.-r: T ~ 1 ;: .-7 






- 


In the Court of Appeals of the District of 

Columbia 

January Term, 1927. 


- < 


391 


Froehlicii & Kuttner, of Manila, Philippine Islands, 

Appellant, 


V. 

Howard Sutherland, Alien Property Custodian of the 
United States, and Frank White, Treasurer of 
the United States. 


BRIEF ON BEHALF OF FROEHUCH & KUTTNER, 

APPELLANT. 


Harold G. Aron, 

Of Counsel. 


George S. Ward, 

Attorney. 


PEESS OF FBEMONT PAYNE, NEW YORK CITY 





CONTENTS 


PAGE 


StGtPiiiont of Fjicts 


Stjiteinent of Issue: 

Is Froehlich & Kuttnei*, tlie Phili])])ine Coiuiuer- 

cial Association, a Person Xot an Fneniv? 

•- 

) 

Tradinc: with the Eneinv Act. i. 


United States Courts will a])])ly the local hnV'S of the 
rhili])])ine Islands as construed by the IMiili])])ine 
Courts and Authorities.!. 


The firm or co-])artnershi]) of Froehlich & Kuttner of 
Manila became on June 1), ISDO, a Conimercial 
Association oi- Soci(‘d:Hl Colectiva bv rei*i;stration 
and compliance with the ])rovisions of the Code 
of Commerce effective in the Phili])})ines a.fter 
the year 188S.;. 

(a) Philip])ine Code of Commerce.:. 

(b) Philippine (Jvil Code.'. 

(c) Opinion of the Phili])])ine Attorney Tjeneral 

(d) Decisions of the Phili])pine Su]»renie Court 

(e) The ri<»hts of Phili])pine (\)mmercial Asso¬ 

ciations or co-])artnerships are protected by 
the Treaty of Paris ceding the Phili])pines to 
the United States, and by Section J of the 
Autonomy Act passed by the Con<»re8s of the 
United States. I . 

(f) The Philippine (\)r])oration Law of'IDOb ex¬ 

pressly recoi>nized the ("ommercial LVssocia- 
tion or Sociedad Colectiva created by the 
Co<le of Commerce .1. 










11 


PACE 


Kosiinic of law. 32 

(\)iii])aris()n Avitli T]u‘ (J. II. ("o. case decided 

on Mav lo. 11 ) 20 , bv dusiice A. A. Iloehliiii*- of the 
l)istri<'i of ('oliiinbin SiipiuMne Court, a similar 
cas(*. in wliicli reiuni of ilu^ ])rop(‘i-lv h(*ld was 
ord(*ied . 35 


Summary . 43 

Conclusion . 51 






Ill 


AUTHORITIES CITED. 


Caxcs: 


PAGE 


Ai-b(*nz V. (iiniir, :V2 IMiil., JIT.1 2<S, 4() 

Bank v. Al(l(‘c<-a & :U) 280 .1. 28, 

B(‘hiK Meyer & (\). v. Miller, 2(;() U. S., 457 . . 5, 20, 4(), 50 

Camoii V. U. S., 171 17. S., 277, 200 .:. .. 20 

(7ainp()s Kuerla «S: Co. v. Bacifie Coinniereial Co., 

44 Pliil., 018, 010 . 20, 27, 20, 22, 45, 4() 

Central Union Tru.<r ('o. v. Oarvan, 254 U. S.. .554!. . 5, 42, 

Chantan<i(:o v. Abaroa. 218 U. S., 470.I. . . 11 

Cliauncey v. Chile, A'o. .2, U. S., and Chile Claim;: 

Coinnii.ssion, 1001 .■ ... 21 

Commeirial Trust Co. v. Miller, 202 U. S.. 51 ... .!. . 5, 12 
Conipania Cema-al v. Alhaml)i*a Ci^ar (\)., 240 U. S., 

72, 75, 7().j. 20. 21 

Edward Hines Ti-iistees v. Martin, 208 U. 458' 402 10 

Gauzon v. Conipania General, 245 U. S., 80, 80 ..... 11 

Giles V. Vetti, 202 U. S., 552 .A .. .L . .. 24 

Great A’orthern Ihiihvay Co. v. Sutherland, decided 

.Tanuarv 17, 1027 . :'.... 40 

C' ' 

Hung V. Kieng, 0 riiil., 500 . i. . 24, 45 

Ibanez v. Hong Kong Banking Corp., 240 U. S., 020 .. 11 

Kerr & Co. v. Couden, 222 U. S., 208 .. 10 


Lichauco v. Lichauco, 22 IMiiL, 250 . ’...... 25, 45 

Muniiii & Co. V. ;^Hller, Supreme Court District of 

Columbia, decided May 15,1025 .. 24, 25, 20, 27, 28, 

20, 4:0, 41, 42 

j 

1‘ico V. i:. 8., L’:!8 U. S.. -'25... 11 

I’nuucli V. Fcrnutulez, 1 I'hil., 705 . 24, 45, 47 

I 

Quitaiia Bros. & Co. v. S. Kaiiiirez & Co.. 22 Porto 

Rico, 707, 717 ... 29, 40 


















PAGE 


ir 


Sl()(*hr V. W;il];icc*. I’.V) r. S., 1>H>. 4, 5, 4.4 

Sii-aclinii & MacMiirray v. Kinaldi. '2'2 IMiil., 21).“). 24 

Tayal)as Land To. v. Manila IL R. (’o., 2.')0 V. S., 27 li 
Tiaco V. FoiLns, 22S V. S., .%.'')(). II 

Unson V. 2.br(M-a, 14 Rliil., 14r>. 28, 4(> 

Vai'iias & ('(). V. (dian Hanii ("liiu, 21) Phil., 441) . .. 24, 47) 

Wald V. Donaldson, Sim »S: Do.. Phil., 11. 14. 2.') 

Ziinmoniian v. llardiiiii. 227 V. S.. 481). 12, Id 


Sfdfufcs: 

(diile Civil (\)de. Article 20."'):l. 21 

('olundna (Mvil Code. Arricde 2072 . 21 

Cuba Civil Code. Article M.*). 21 

Ecuador Civil Code, Article 2040 . 21 

Guatemala Civil Code, Article 182.'). 21 

Honduras Civil Code. Article 1795. 21 

Mexico Civil Code, Article 2230 . 21 

/ 

Aicaraiiiia Civil Code, Articde 3188. 21 

Pana.ma Civil Code. Article 04. 21 

Pliilippine Autonomy Act. 31 

Pliilipiuiie Civil ('ode 

Article .35 . 21, 45, 47 

Article 30. 22 

Article 38 . 22, 27, 40, 47 

Pliilipj)ine Cor])oration Law, Section 191. 32 

Philippine (Jode of Commerce 

Article 1 . 15, 44 

Article 10. 10, 44 

Article 17. 10 

Article 110 . Ki, 44, 45, 47 



























\' 

! 

PAGE 

P]iili])])ine Code of Commerce ' 

Article 110 .I. .. 10, 41- 

Article 122 . IT, 44, 45, 47 

2. rt icle 125 .L .. . 17, 44 

Article 12S.;. 18 

Article 121 .'. 18 

Article 125.:. 18 

Article 100.‘. 18 

Article 101 .^. 18 

Article 102.. 18 

Article 104.1. 18 

Article 174.^. 10 

Article 024 .■. 10 

Porto Pico Civil Code, Section 27.■. 21 

Snlvador Civil Code, Article 1811.;. 21 

S])aiii Civil Code, Article 25.!. 21 

Tradiiiii* with the Eiiemv Act 

Section 7 (c) .. 0, 42 

Section 0 (a) .!. 7, 44 

Section 2 (a) .'. 8 

Section 2 (c) .I. .. . 8, 44 

Miscellaneous: 

Constitution of the United States, Article 1, Par. 8, 

(daiise 11 .i. 4, 42 

Harvard Law Review, Vol. 15, pp. 00, 01.. 21 

Opinions of Attorney General of the Philippines, Vol. 

5, pp. 280, 287 ...22, 45 

Supreme (^ourt of Spain, decision dated Xov. 25, ISOS 28 

Treaty of Paris, Article VIII. 30, 31, 33 

I 

I 

I 





























I 

Court of Appeals of the District of Columbia 

I 

January Term, 1927. ; 

I 

Froeiilicii Sc Ivuttxer, of :Maiiila, ^ 

IMiilippine lislands, 

Appellant, : 

1 

V. 

{ 

Howard Sutherland, Alien Property j-Iii Equity. 
Custodian of the United States and 
Frank IViiite, Treasurer of the 
United States, 

Ai)pellees. 

BRIEF ON BEHALF OF APPELLANT. 

Facts. 

This is an action brought under Section 9 (a) of the 
Trading with the Enemy Act for the return of property 
wrongfully seized and held by the Alien Property Cus¬ 
todian and the Treasurer of the United States belonging 
to Froehlicli & Kuttner, a tirm located at Haiiila, Philip¬ 
pine Islands. This lirni was formed and created a com¬ 
mercial association on June 9, 1890. by compliance with 
the laws in force in the lMiiii[)pine Islands,—^specitically, 
by the act of registration in the Mercantile Kegister pro¬ 
vided by the St)anish Code of Commerce then and now 
in eflect. For over twenty-seven years and until the un- 

i 

warranted seizure of its property by the Alien Property 
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Cusiodiaii, it complied witli all of tlie re(piii*oineiits and 
n'iiulalions of tin* riiilippine laws bearinif direct upon, or 
incident to, the conduct of its business as a riiilippine 
coinui(‘rcial association, or sociedad colectiva. It is undis- 
])uii‘d that under the laws ot its creation plaint ill was a 
••person*' and was a juridical entity with a personality 
sejKirate and apart from its members. 

The jiroperties seized com])rised all the assets of this 
commercial association which were sold by the Alien Ib-op- 
erty (’ustodian. and the proceeds are now held by the de¬ 
fendants. 

IMaintiff asserts that its ])roperty was improperly seized 
by the Alien Projierty Custodian and is now illegally 
held, maintaining that it was never an ••enemy'* or ‘‘ally 
of enemv** Avithin the statutory delinitioii of the Trad- 
ing with the Enemy Act, and that there did not exist any 
authority under the terms of this xVct for such seizure; and 
further that Section D (aj of the Trading with the Enemy 
Act affords relief to the plaintiff in that it provides for 
the i-eturn of property Iield for -any person not an enemy.^^ 

Succinctly stated, the facts leading up to the mistaken 
seizure of this property are as follows: 

Ludwig Kuttner. when a young man, moved to Manila, 
riiilippine Islands. This was in the year 188L He there 
established an export and import business and became one 
of the business pioneers in the riiilippine Islands. Shortly 
after coming to the idiilippines he associated himself with 
a man by the name of Eroehlich, and the business was 
turned over to a copartnership. 

In the year 188(1, Spain adojited a “C'ode of Commerce'^ 
which was extended by royal decree to the IMiilippine Isl¬ 
ands in the year 1888, the provisions of which code relating 
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to corniiiei'cial associations have been effective iand gov- 
erning in the riii]ij)|)ine Islands fioin tliat yehi* to the 
])rcsent time. On June h, hSDO, the then existing copart- 
nersliip, by registration in tlie Mercantile Kegister and by 
the fullillment of all statutory recpiirements as; provided 
by the (h)de of Oomm(*rce, became a commercial association 
known as a sorirdad colcrfira. It continued in business 
as such from that time until the seizure by the Alien Prop- 

eitv Custodian. • 

•/ 

riuintiffs DOMICILI-; was established bv the Articles 

*■ I 

filed in the Mercantile Kegister, as Manila, IMiilippine 
Islands. Among the rights granted to the association Avas 
that of establishing branch offices elsewhere. There was 
subi^eqiientli/ established a firm in Berlin, Germany. This 
European concern was an indei)endent business and cannot 
in any way be confused with this plaintiff. 

The evidence consists of a stipulation of facts, the official 
record of the Commercial Kegister of the rhilii)piiie 
Islands, the Civil Code and Code of Commerce of the 
Idiilippine Islands and the published opinions of the At¬ 
torney General and decisions of the ►Supreme Conn of the 

I 

Philippine Islands. There is no dispute regarding the 
material facts and the issue raised is one of, law, viz: 
whether the plaintiff is a JS ON-EXEMY FER80X under 
the Trading with the Enemv Act and forthwith entitled 
to its property by the ])rovisions of that Act, 

It is, therefore, necessary to examine the statutes of the 
Philippine Islands and decisions of the Courts in that 
jurisdiction in order to establish definitely the legal status 
of a commercial association formed and doing business 
thereunder. In these decisions the words ‘‘Mercantile 
Company,” “Commercial Association,” “Firnr^ and “Co- 
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Pai'ni(*rslii|)'* ar(‘ soinctiincs us(‘(l syiioiiyiiioiisly. More¬ 
over, tlie Aineric;’;;! coininoii law j>arinersliip sliould not 
l)e eoiil'us(Ml with tin* sialiilory conipany establisluMl under 
lln* j)i-ovisions ol' ihe S]»anis]i (Nxh* of ('onnjKM’ee (‘fT(‘ctive 
in the IMiili]>pin(‘s. nier(*ly ixM-aiise in that jurisdiction a 
coinnuM'cial association may, liy statute, tala* tli(‘ I’orni oT a 
eo]>artnerslii]). The tei in **('o])artnersliij)'* is tlie free 
translation for the Sj);inish t(*rin ••Seeiedad.*' and this 
C\)urt will considiM- the le^al status liiven eoniinereial as¬ 
sociations hy the law of their creation rather tlian the 

terniinoloiiv chosen hv the translator. 

» ♦ • 


Issue. 

Is Froehlich & Kuttner, the Philippine Commercial 
Association, a Person Not an Enemy? 

Tliis is the inquiry in tlie ease. If j)laintiff is not jui 
“enemy** and is a •q>erson,** as those? terms are dedined by 
tlie Trading with the lOnemy Act, then it is uiKjuestionably 
entitled to its ]>ro])erty. 

The court l)elow did not determine this issue, but de¬ 
cided tlie case on alleg(*d issuers or immaterial matters not 
raised by the ] ilea dings. 

Trading With the Enemy Act. 

The Tradini: with t!ie lOnemv Act is strictly a war time 
measure and linds its sanction in the constitutional pro¬ 
vision, Article 1. jiaragraph N. clause II, empowering Con¬ 
gress “to declare war, grant letters of maripie and rejirisal, 
and make lailes concerning capture's on land and water.’* 
(Stoehr v. Wallace, 255 U. S., 2‘>b, 242.) In orde'i* that 
there be a lawful seizure of jirope'rty in time of war there 



must ]>(‘, first, the tear time ehicrcjencij, «nud second, ap- 
propriafe IrffisJafioii. Tt is well settled that the seizure 
must he ill strict coiirormaiice Avith such legislation. In 
other words, any seizure uol permitted hy the Trading 
Avith tlie Knemy /.ct is iinlaAvful and the property cannot 
be retained. i 

In ihe case of unlaAvful seizure the jiropertA^ must be 
returned uiuhu* Section 1) (aj of the Act. ('Stoehr a\ 
Wallace, 255 U. S., 2:31); (’entral Union Trust Co. Gar- 
van, 254 U. S., 554: Commercial Trust Co. v. Miller, 2G2 
U. S., 51; 13ehn, Meyer & Co. v. Miller, 2GG U. S.j 457.) 

The Supreme (3ourt in the Behn, Meyer and Co. case 
ordered the return of ])ro])erty to a Straits Settlements cor¬ 
poration, the stock of Avhicli Avas largely owned by German 

t 

subjects, saying: 


“Following much consideration Congress passed the 
original Trading Avith the Enemy Act, approved Octo¬ 
ber (), 11)17, c. lOG, 40 Slat., 411. It is long '(nineteen 
sections), rat her coni plicated and evinces the purpose 
to clothe the President irith definitelg restricted 
poivers in respect of seizing property of those desig¬ 
nated as enemies. It has been amended several times 
hut has at wags contained the original provisions {Sec. 
0) allowing recorerg of seized property which did not 
in fact belong to an enemy. By Sec. Of as twice 
amended, any one, 'not an enemy or ally of enemy/ 
claiming any interest, right or title in any money or 
other property so sequestered and held may give no¬ 
tice of his claim and institute a suit in equity. * * 

(The Act) distinctly reserves to any claimant aa4io is 
neither an eneniA' nor an allv of an eneiUA* a light to 
assert and (‘stablish his claim by a suit in equity un¬ 
embarrassed by the ])recedent executive determination, 
A’ot only so, but p(‘nding the suit, Avhich the claimant 
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may as |)i'()m])Tly aricr tlu* sci/airc* as lio clioosc^s, 

tli(‘ ])i'<)[)(‘i'iy is to 1)0 i'(‘raiii(Ml by llio Custodian to 
abide; tlio rosult and, if tlio claimant ))]'(‘vails, is to 
b(* fortliwiib i-(*iinn(Ml to iiini. 77///x therv is jtrorisioti 
(or i/ie rcl tn'it oj /iropcrl// hi ishiL'ml// xce/z/rx/ewer/; (mil 
ire lid re HO liesitdlioii in /iroiiOKiiciiiff if d(le(/i(df(\ for 
if eiidf/Jes the efaimu h f, as of riifhf, 1o ol}fdiii a full 
]i<<iriii<f OH his ('idijH in d com f lidriiiff jtoirer fo en¬ 
force if if foiuiil HK riforioKs. Sloe/ir v. Wdlfave, libo 
V. S.. l!l.’>. 2-l-(): ('enfral L'nion Trusf Co. v. 

(IdrrdH. 1 ?.“)! C. S.. t : ('ommercidl Trusf (fo. W 
Miller. C. S., bl.** 

The 7-itiht to seize |)ro])(‘i*ry umha- tlie exei-cise of war 
time ]K)wer in the* late* war is set out in S(*crion 7 (c) of 
the Trading with the Knemy Act. The material part of 
that section is as follows: 


•*7 (c) If ilie I*r(*sid(*nt shall so re({uire, any money 
or other ])ropei*ty owini: <>r bedon^inii to or ludd for 
-X- beiKdit of dll eneiHij or ally of emmiy * * 

which the Pi-(*sid(*nt aft(*r investination shall dexter- 

mine * so beloiiiis or is so held shall be* conveve*eh 

« # 

transfe*rr(‘d. assi_iiiie*d, de*live*re*d or ])aid e)ver to the 
Alien Tro])e*i'ly (histodian: mid dll properfi/ flius ac- 
(juired shall he held, administe*i*e‘el and disposed oj us 
elscirhere prodded in fhis aef. 


yy 


The ])ro])erty, ther(*fore, must bedonu’ to an enemy ])efe)re 
seizure can j)ro])erly be made. 

it is umiis])ureMl in this case that ])laintiff was ne)t an 
‘‘enemv.** Afiea-an e.\tende*el investigation in Germanv and 
th(* lMiili]>])ine Islands as te) the* characte*i- of the* j)laintiff, 
e:e)unsel for the defenelaiits signe*el a stipulation to the 
elfect that ])laiiitiff liad not lrade*d within e*nemy territe)ry 



subsoqiieiiT lo A])n*l (I, 1917, ilie date of the declaratiou 
of war. 

T]:e Siij)i*(*ine foiii't in ihe T>(‘]in, Clever case (above 
cited) states that riicir is ade(Hiare provision for tlie re¬ 
turn of ]>ro))CM'ty inisTakenly sc(juestered. Tliati provision 
is includ(*d wirliin Scu-rion IJ of tlie Tradin.a' Avirh tlie 
Kneniv Act and is as follows: 

'•Section 9 (a) Tlmf <unf person not (fn\cncnii/ or 
alhf of enentjj claijiiina' any interest, rii»ht or title in 
any money or other pro])erty which may have been 
conveyed, transferred, assigned, delivered or paid to 
the Alien lh' 0 ])erty Custodian, or seized by! him here¬ 
under, and held bv him or bv the Treasurer of the 
United States * may file with the said Custodian a 
notice of his claim under oath * * * ; and the J*resident, 
if a])])lication is made therefor by the claimant, may 
order the payment, conveyance, transfer, assignment 
or deliverv to said claimant of the monev or other 
property so held “ * If the President shall not 
so order within sixtv da vs after the hlinii' of such 

f 

application * * * said claimant may "■ * * institute 
a suit in (Mpiity * * to establish the interest, rijih.t, 
Title or debt so claimed, nml if so cstnhlisJicd the court 
shnIJ order the puj/menf, conveyance, transfer, nssiuii- 

ment or deliverv to said claimant of the monev or 

• 

other j)roperty so held by the Alien Property Custo¬ 
dian oi* bv the Treasurer of the United Stiites or the 

• . 

inter(‘sts ihc^rein to which the court shall; determine 
said claimant is entitled.'' 


The Act ])r()vides that the court shall order the re-pay¬ 
ment to "any person not an enemy." It is obvious, there- 
fore, that in ev(*ry case where there is an alle^aed mistaken 
seizure and sequestration that it is essential for the court 
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to 1)0 siitisfiod that t]i(‘ 
an enemy.*' Tlie Act itself (l(‘tines 
the word “(Muanv.** 


party is a ‘‘j)ers()n not 
the word ‘‘person." and 


“;Seet ion 2. Tlial the word ‘emmiy* as used hereiiiy 
shall he decmied to mean, for the purj)oses of such 
iradinii’ and of this Act — 

(a) Any individual, partnership, or othel* body of 

individuals, of anv nationality, r(*sident withiti the 

• • 

territory (includina that occupied by the military 
and naval forces i of anv nation with which the rnited 

t 

States is at war, or residcmt outside th(‘ rnit(‘d States 
ami doiuii business within such teri-itorv, and anv 
cor])oration incorjJoratcHl within such territory of any 
nation with which the rnited States is at war or in¬ 
corporated within any country other than the United 

States and doinu business within such territory." 

» • 


Plaintiff in this case is clearly not an “'enemy-' because 
it was DOMK'ILUl) at Manila (see record, p. 10) and it 
did not trade within enemy territory (see record, pp. 18, 
10). To be an “EXUMY” one must be either “resident" 
within enemy territory, or resident outside of the United 
States and doinji' business within that teri'itory. It is cer- 
tilied by the })ublic ofllcials of Manila tliat its domicile was 
at Manila, l*hili])j)ine Islands, and a most careful and ex¬ 
haustive investiication on the ]):irt oi' the Government 
showed that it did not at anv time trade within enemy 

territory. As a matter of fact.-its entire assets were seized 

• / 

sliortlv after the outbreak of the war and have been in 
the hands of the (histodian ever since. Plaintiff, tliere- 
fore, admittedly, was not an ‘‘(‘iiemy.'" 

Section 2 (c) of the Act delin(*s a person as follows: 

“The word ‘person* as used herein, shall be deemed 
to mean an individual, partnership, association, com- 
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pjniy, <)!• otlier iiuincorponited body of individuals, or 
(*oi-])oi*alion or body politic.” 


Plaintiff licrc is an association created and existiiu*' 

CT' 

under tlie laws of the Philip])ine Isbinds, which is t''nite<l 
States tei'i'itory. Seciion 0 ])rovides that tlie courts shall 
make reiui'ii to "any person not an enemy.*’ This [)laintiff 
is a “/vcr.s-oa'* within tlie delinition of tlie Tradin.<»- with 
the Enemv Act, beinu’ an association domiciled in the 
lMiilip])ine Islands, and further, is not an ••emmiy.'* Thus 
the reipiirements of the law enabling’ the return of its 
property are met. It should be needless to inquii-e fur¬ 
ther, but in order that there can be no possible question 
regarding ])laintiff’s status it is desired to establish in 
this case bevond anv doubt the fact that under the 
laws of the Philippine Islands plaintiff was likewise a 
‘‘person”: that it had an e.xistence sejiarate and apart from 
its individual members, and was by law a juridical entity 
with a distinct personality. It is fundanientaldn deterniin- 
ing the status of a legal entity and juridical person that 
the law of its creation governs; particularly has this been 
recognized by the United States Supreme Court in the 
case of the Philippines and other territories outside the 
continental area. i 


United States Courts Will Apply the Local Laws of the 
Philippine Islands 2is Construed by the Philippine 
Courts and Authorities. 

! 

The Supreme Court of the United States accepts the in¬ 
terpretation of Philippine laws and statutes made by the 
Supreme Court of the Philippine Islands. ' It Tvi.!! not 
api)ly the common law or statutory rules applicable in the 
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St;it(‘s to T*]iili])]>iiu‘ (*;is(*s. Ikm-juisc* iioitlior tli(‘ 
coininoii law nor rnit(‘(l Stn1(‘s statutes iioveni; tli(‘ 8u- 
])T*(*nie ("oiirr of tlu* I’liited Srat(‘s considers only tlu‘ ques¬ 
tion whetluM' or ]iot tin* local law of tlu‘ Plulij)])in(‘ Islands 
has lK*(*n la’iLihtly aj)]»lied, and it follows the IMiilippiiu^ 
Su])i'(Mne ('ourt d(‘cisions as to what tin* local law is. 
This rule is es])ecially a])])lical)le in cases of a i)eculiarly 
local natuiH*. as those conc(*rnini: a rule of ])ro]K*rTy and 
the intei'])retation of a local statute. In Kdward Mines 


Trustees v. ^lartiii. V. S.. loS, 4(5-, tlu* court said 


**l>oth the lueaniiiii of statutes of a stat(‘ and the 
rules of the unwritten law of a state affectinji |)roj)erty 
within the state are peculiarly (piesiions of local law 

to he ascertaiiKHl and established bv the state courts. 

* 

For that reason federal courts ordinarily hold theni- 
selves bound by the interpretation of state statutes 
bv the state courts.** 

And in Kerr & Co. v. Couden, :22.*> U. 8., 2G8: 

“In deterininine- what law is ap[)licable to titles in 
the I‘hili]q)ines, this court deals with Spanish law 
as ]>revailin,e in the Fhilip])ines, and not that law 
which ])i*evails in this country whether of ini.xed ante¬ 
cedents or the coniiuon law.** 

This last cited case dealt with the (piestion of title to 
property formed by tides, it ap])earin.u‘ that the law ])re- 
vailin<>- in the Phili])j)ines oriiiinated from the Code of 
Xapoleon, and differed fi'om the Fnited Slates Accretion 
Law (s(*e ojn'nion, p. 278). The court applii'd the Si)anish 
law as that law prevailed in the Phili[)pine Islands and 
would not consider the common law followed in the United 
States. 





“/;< a case cotniuff fyoni flic Philippine Islinids^ hoir- 
erer, litis eotirl trill itol (ijtpitj the ('onttttott-ldtt: ride as 
to (he (if eel (o he (fir( it in <t snhscapien f riril (utse to a 
ji((l(jntent in a criniinttl (uise, but iritJ consider onlij 
trite!her the Ujcnl lair of the Philippine Islands has 
been riphtlij appHar^ ((Miaiitaiiiicu v. Al)ar<>a. 218 
U. S., 47(3 ). 

“Tliis iiil(a'|)i'(‘lalion of (Ik* local coui*ts of the local 
law we defer to.*' Ibanez v. Hong- Kong Banking 
(*oi])., 24() U. S., (12!). 

“We are not disposed lo disturb this judgment of 
(he Supreme (*ourt construing local laws and an¬ 
nouncing a rule a])})licable in the Islands.; The judg- 
ineni of the Su])reme Court of the Philippines is af¬ 
firmed.’’ Gauzon v. Coini)aiiia General,, 245 U. S., 


8(), 89. 

“and, if we should, in deference to the land com- 
j)any's contention, admit there is ambiguity in Section 
24(3, (the statute in question) we should be unable 
nevertheless to reverse the ruling of the Su})reme 
Court of the Islands u])on t!ie local statutes.” T.iyabas 
Land (*o. v. Manila B. U. (U, 2.50 V. S., 27. 

“The local government of the Philipjune Islands 
has all civil ami judicial ])ower necessary to govern 
the islands.*' Tiaco v. Forbes, 228 U. S., 550. 


In the case of Pico v. U. S., 228 U. S., ,225, it was 
brought out that the Phili})pine Penal Code includes a 
crime known as tnurder irith alerosia (^treachery). Pico 
was (a)nvicled of this crime. There is no crime such as 

j 

that in the ITiited States. The United States Suju-eme 
Court sustained the conviction, recognizing and following 


the lMiili])i)ine statute. 

An e.xact case in point arose in Porto Bic(), where mer- 
(‘aiitile partnerships are governed by the provisions of the 
Spanish Code of Commerce as they are in the Philippines, 




\'2 

wliOTi ])r<>|)(*r r(*<iislrnlion is lu-id. Tlu? Su])i-(*in(‘ Coin*! of 
tlie riiit(*(l Stnt(‘s in ilnit case said, 

"\VJi(}(" p((rfncrships (nc i'Cf/uhiicd hp sfafufc, as in 
Polio Pioo, (he riffiiis of one ntinn})lin<i to dissolrr 
(/(pciul npon ffic sfninfc niUicr ihnn on the ffcncrni 
fair a/ipJif'ffbh' elseir/icrc.” Zinunennon v. Ilnrdinff, 
227 V. S. 4S1). 

TluM-efoiv. it is ro iK‘ unconditionally accepted that a 
Thiited States court in the consideration of (piestions aris¬ 
ing:' from tlie IMiilip]>ines dealing with int(*i-])retations of 
S])anish and I’liilippim* law will follow the decisions of 
the riiilippiiK* courts, rather than the common law rules 
prevalent in the Tnited States. 

A }>artnershi]> in the United States is indelibly connected 

with its members, and ordinarily th(*re is no wav for it 

• • 

to become a le,i»al beinm with a distinct juridical ])erson- 
ality se]»arate and a]>art frotn its memb(*rs. This is b(»- 
cause the common law is generally followed in the United 
States. However, in the Philipj)ines, a itiercantile ])art' 
nershi]) by statutory r(\uistration may become a juridical 
]>erson existing se)>arate and a])art from its memb(*rs. In 
the Uhilii)pines the law creates this artificial leual b(‘inu-, 
whereas in the United States the common law and stat- 
tites do not. The word ••])artnership." th(*refore, as used 
in the Phili]>]>ine Islands with rtd'erence to comm(*rcial 
I)artnershi])s duly re.i*ist(u-ed in the M(*rcantil(* K(\tiistei* 
under the provisions of the (Vah* of ('omm(M'C(‘, m(‘ans an 
association created by the Philij)])ine law as a h^iial beinjn' 
separate and ajjart from its members: tin* word “j)artnei‘- 
shi]>,“ in the United States, has an entirely different mean¬ 
ing. 



13 


It will l)e iioticod here that there is a ‘‘civil partiier- 
slii])*’ as well as a “mercantile paitiiershi])" in the Philip- 
])ines; the civil ])artnershi]) in the Phili])])ines c()rres])on(ls 
closely to the ordiimry ])a!*tnership in the Unitefl States, 
whereas the mercantile ])artnershi]) in the Philippines, 
alter r(*i»isti‘ation under the provisions of the Code of 

I 

Commerce, becomes endowed with a juridical personality. 

A study of the Phili])pine laws discloses that there are 
in existence two main Codes, viz: The Code of Commerce 
and the Civil (^)de. The ])laiiitiff in this case, by its 
registration in the Mercantile Kegister, as certified in this 
record by the ])roper ofricials of the Philii)pine Islands, is 
governed by tlie ])rovisions of the Code of Commerce. Tn 
fact, the Mercantile Keuistrv is but the instrumentalitv 

I 

of that statute. 

j 

The discussion of the Philippine law which follows pre¬ 
sents ])ertinent jirovisions of the Code of Commerce, the 
Civil Code, excerpts from the ojunions of the Philippine 
Attorney General, decisions of the Philip])ine Supreme 
Court, portions of the Philippine Bill of Bights and the 
express recognition of the commercial partnership, or asso¬ 
ciation, set out in the Corporation Law of the Philippines, 
passed long after American occupation of the islands. 

Tn short, the whole body of Idiilippine law rec*ognizes 
the creation of such a commercial association as this plain¬ 
tiff, and the Supreme Court of the Piiited States holds 
that the IMiilippine law must govern. Under the Philip¬ 
pine statutes, the ])laintiff was at the time of the seizure 
of its projierty a “])erson‘' with a juridical existence sepa¬ 
rate and apart from its members. The Trading with the 
Enemy Act permits only the seizure of property lielonging 
to “enemies," and expressly provides that the courts “'shall 






u 


order tin* return of ])i ()]k*iM y provcMi to beloiii;' to :niy p(‘r- 
soii not ;in eiUMiiy.*' Tin's ])l;iiulift‘ ii(*v(*r w;is uii **(‘noiny/' 
<nid it Avjis a “jxm'sou” and l(‘<>al (‘iiiity by r(*asou of its 
(•oiii])]iauc(‘ witli I*bili]>|)ine laws, wliicb are i'eeo_i»iiized by 
tb(^ ITiited Siat(*s. fi-oin ib(‘ yeai* 1S!)() to tlie date of tli(‘ 


seizure of its ])ro])eMy. 
and d(‘eisi()us follow. 


The a])])lieable IMiili])])ine statutes 


The Firm or Copartnership of Froehlich & Kuttner of 
Manila Became on June 9, 1890, a Commercial 
Association or Sociedad Colectiva by Registration 
and Compliance With the Provisions of the Code 
of Commerce Effective in the Philippines After 
the Year 1888. 


The Iteii'istrar iu chariie of the Mercantile Keuistrv has 
certified, that plaintiff coiii])lied with the re(piireineiits of 
the Code of Coiiiinerce on June !). 181)0 (see record, pp. V> 
and -Ij. There is, therefore, no i)ossible (piestion that 
this firm became a general commercial association, or 


‘•sociedad colectiva,*' under this (.'ode. Furthermore, it is 


conceded that jdaintiff continued in business as a commer¬ 
cial association until the seizure of its [)roperty in 1918 by 
the Alien Fro])erty (,.'ustodian. It was at that time a gen¬ 
eral commercial association formed and regulated bv the 
laws of the Phili])pine Islands and functioning under the 
Code of Commerce. 


The certificate of tlie 


Idiilippine Registrar, which 


inadvertently omitted from the record on appeal, reads 


as follows: 
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Tup: Goveun^mext oe the Piiilippixe Islands 
of Goiinjierco iJiid (.'oiininuiiEjitions 
IIui’ejHi of Gonnnei-co dihI IiKliistrv 
Moi'Cjiiirile Ile<iister 

To d 11 persons ro whom tliese Presents shall come 
Greeting: | 

Tills is to certify the annexed is a tiaie and com* 
j)lete transcrijit of all the i-ecords of the cojiartnershij) 
“Froehlich Kntiner” which is duly re^ist^u*ed in the 
Mercantile Register of the Bureau of Commerce and 
Industry, leaf 2so. folio of Volume 1, 5, 15 

and 20 of the Book of Partnership; Inscription 2sos. 
1 to 15, Fees Section 107 ])aragraph 10 of the 

Administrative Code of 1017 (Act Xo. 2711 j. 

In testimony whereof I have hereunto set mv hand 
and caused the seal of the said Register to be affixed 
at Manila, Philipiiine Islands this 2Gth day of (Oc¬ 
tober anno Domini nineteen hundred and twentv-five. 


(Seal) 


(Sgd.) FIDEL A. REYES, 
Mercantile Registrar. 


Bv registration in the mercantile register, maintained 
by the authority and direction of the provisions of the 

I 

Code of Commerce, any firm, copartnership or association 
engaged in commerce in the Philippine Islands could be¬ 
come a commercial association with an individuality sepa¬ 
rate and apart from its membei-s. It is here desired to call 
attention to certain provisions of this Code Avhick are 
responsibk* for tke creation and continuance of tke legal 
status of Froehlich & Kuttma*, a socicdad colcbtiva. 


(a) PiiiLLiPiNE Code of Com:meuce. 

1. ARTICLE 1 of this Code detines merchants as fol¬ 
lows : 



IG 


^‘1. T]i()s(‘ wlio. linviiio l(‘oal to tr;i(l(‘. cus- 

toinnrilv (Unvote* 1 lK‘ins(*lves thoroto. 

2. (’oiiiiiHM'cijil or industrial nssocintioiis wliicli are 
fornied in accordance wiili iliis Code.** 


2. AlVnCLE IG 
mercantile reiiistrv 


j)rovides Cor the establishment of 
as follows: 


a 


••A mercantile reiiisiry shall be opened in all the 
ea])itals or provinces eom])osed of two ind(*j)eiident 
books, in which thei(‘ shall b(* recorded: 

1. Private merchants, 

2. 2,ssociaTions.*‘ 


• > 


AKTICLE 


IT provides for compulsory registration 


as follows: 


••Registration in the mercantile rc'gistrv shall bo 
o])lional for })rivate merchants and compulsory for 
associations estabiislu'd in accordance with this ('ode 
or with sj)ecial laws, and for vessels.'* 


4. ARTICLE IK) provides for the manner of establish¬ 
ing associations as follows: 


‘‘Articles of association by which two or more i>er- 
sons obligate themselves to plac(' in a common fund 
any pi-operty, industry or any of these tilings, in order 
to obtain protit, shall be commercial, no matter what 
its class may be, provided it hd.s been esfobUslicd in 
accordfniee irith the prorisioii.s of this Code. 

''After a conunereial assoeitdion has been estab 
lished it shall hare leyal representafioa in all its acts 
and coatracts.'' 


5. AKTK^LE 119 states the necessary reipiisites before 
the commercial association can begin business, as follows: 
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Kv(‘n’ coiiiineirijil associat ion, Ix'foi'e beginning its 


business, must state its articles, agreements and con¬ 
ditions in a i)ublie instrument, which shall be pre¬ 
sented for record in the mercantile reiiistrv.iin accord- 
ance with the ])rovisions of Article 17. 


Tlic iiKMiibei-s ce.nnot mak(‘ ]>rivate agieements but 
all must ai)])ear in tlie articles of association." 


(). ARTK'LE 122 spcx-ifivnUjj proridr.s tlutt corntncrcial 
associations may take the form of copartnerships, the ma¬ 
terial parts of which are as follows: 


*‘As a general rule, commercial associatibns shall be 
established by tlie adoption of any of the following 
forms: ■ 

1. The regular general co-partnership in which all 
the partners, uiKhu- a collective and commercial name, 
bind themselves to participate, in the proportion they 
mav establish, in the same riuhts and obligations. 

2. The limited coi)artnership to which one or more 
persons contribute a specific amount of capital to a 
common fund, to become liable for the business trans¬ 
actions of the firm executed exclusivelv; bv others 
under a collective name." 

7. AirnCLK 12.') sets out the necessary contents of the 

! 

articles to be filed, as follows: 

' ! 

•‘The articles of general copartnership must state: 
The names, surnames, and domiciles of the partners. 
The linn name. The names and surnames of the part¬ 
ners in whom the manai*einent of the firm and use of 
its signature is intrusted. The capital which each 
partner contributes in cash, credits or property, 
stating tbe value given tlie latter, or the basis on 
which their apjiraisement is to be made. The dur- 
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niion of llio copjnMlUMsIiip. "I'Ik* ninounls which, in :i 
])i'()])(*r cnsc*. ;ir(‘ lo lx* i:iv(*n lo (‘jicli nmnniiinii piirtncr 
nimiinlly for his jn-ivnu* (*x]H*nsi*s. T]i(‘ix* inny lx* jilso 
inclinlcd in iln* :niicl(‘s llic oiln*!- h^iinl niii-(*(*ni(*nis nnd 
special condilions wliich llie partiK*rs may wish lo 
make*.” 


8. AKTK^LK 128 s]H*cities iliat those of tlie firm not 
s])(‘cially auThoiiz(*d cannot make the association liable: 

"TJiv jxirinns uol (hil\j (ikI liorizcd to tuolcc i(sr o/’ 
tJir linn sif/imturc sjudJ not nml'f' the comjxnnj liahle 
tiiroi(f/h their nets oud coiriraets, eren thouoh thei/ 
e.reeutc them in the ndine of the hitter and under its 
si(/na t u re." 

0. AKTICLIO Idl deals with the powers of the mana‘>e- 
liient to the exclusion of ])artiiers. as follows: 


"Should there he partners speeiaUij eufrusfed irith 
the mauaf/ement, the other partners cannot oppose 
nor hinder the actions of the formci’ nor prerent their 
effects." 

10. ARTK’LK l.‘>5 further limits tin* members of the 
associations as follows: 


“77/c partni rs cannot a])ply th(^ funds of the co- 
])artuership nor make use of the lirm siunatuix* for 
business for their own account.** 

11. ARTK'LES 100, 101. 102 and material para.uraphs 
of 101 permit the issuance of shares in copartnershij)S 
which liave become comm(*rcial associations bv reuistra- 
tioii in tliCi iiiercaiitile rejiistry, as follows: 
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lio siiaiX's may ])e j)ayal)l(* to order or, to liearer. 

* * * * * * * * * 

! 

When s]iai*(*s ar(‘ not fully paid for or ])ayal)le to 
l)eai-er tli(‘ j)ei-sons who a])i)ear as the holders thereof 
only shall be liable for the ]):iynieiit of thieir share." 

12. AKTICLE 174 limits the riuhts of ci-editors of in¬ 
dividual association members, as follows: I 

•‘The creditors of a member sliall not have, witli 
regard to the association, not even in the case of tlie 
failure of tlie same, anv further ri<iht than that of 
attaching and collectiint the amounts which m.av be 
due the debtor partner by reason of profits or liquida¬ 
tion." : 

j 

13. ARTICLE 924 which comes under the heading of 
general j)rovisions regarding bankruptcy of commercial as- 
sociiitions provides that: 

i 

“The bankrii])tcy of one or more partners sliall not 
in itself produce the bankru])tcy of the copartnershi])." 

It therefore ajipears that the Code of Comlnerce speci¬ 
fically provides for the grant of certain peculiar rights 
and privileges to different classes of mercantile conqianies 
and ])artnerships which make these conqianieS; and copart- 
iKU'shitis *h-ommercial associations" with a separate and 
distinct legal personality. It is seen that ['associations 
must be formed in accordance with this Code, and must 
be registered in the mercantile registry in order to obtain 
recognition as a commercial association; th-cit after its 
e-stabJisliniciit in accordance with the Code of Commerce 
the associafion shall have Ic(/al representation in all its 
acts and coniracis. The reipiirements are expressly set 



fol'th ;ni<l ili(‘ liliim of :ill jsi'liclcs jmd s 

in ;i ])nl)li(' insli-uiiK‘nt wliicli Inis to Ix' ixx-oi-dcd in tlu‘ 
ni(‘]-c;intil(‘ feiiistry. Private* a.iii'(*(*ni(*nts by tlu* ni(*nd)(*rs 
are* ]:i*()liibite‘el. (icucidj nud limUcd cop'trlucrsjiii)s arc 
rC(‘<Kfniz( (l </s conhii ct'cidI (tssocitilions nn</( r (he ('ode oj 
('onnn(:re(’ if Ih-e pnoccdni’c sc! oni is folloircd. Tlie* peiwe'rs 
eif tlie* partne*rs or jiartie s te) tlie* artie*l(*s eif asseie-iatiein file‘d 
are* liniite*d to an e*xu*nt neit |K*rniiite*el in Aniiie)-Ani(*rie*an 
])artnen-slii|) law; tea- (*xani])le*. einiy tlieise* |)arrn(*rs antlior* 
ize*el te) use* tbe* (irni siiinatnn* e-an make* tlie* <-oni])any liable*, 
aiiel if tlie-re* be* })artne*rs s])i*e'iariy e*nirnsj(’el with the* nian- 
aiie*nie*nt the* e)tbe*r ]»artne*rs e-anneit op])ose* tlu* ae-tieins eif 
Theisc* se) e*ntrnste*d. It is e*x])i-e*ssly se*t eint that the* jiart- 
ners Te) an a|ure*e*nK*nT 11le*el nnele*r the* (\)ele* e)!’ (h)ninu*re'(* 
caniioT ap])ly The fnnels e)f The ee)[)arTnershii) e)r make use 
of the lirm's si^naTtire e)n their e)wn ae-ee)nnt. 

Further, that share's or e)The*r e-e*rTitie*ates niav be iise*el in 
The e-ase e)f ce)})arTnerships which have hied Their artiedes 
in the niere-antile iviiisTry. and [)re)visie)n is niaele feir the 
])aynienT e)f shares in full as e*xisT in the jiaynieniT e)f ce)r- 
])oraTe share*s anel e*ert iticates. LiniiTaTie)ns are niaele ni)on 
the issue of a new series of steie-k. 

A cop(ntncjship, conipanij or (issociafioii ir.hicdi com- 
p}i('s iriilt ffic r( (jnirctncufs, rules niid repnhiliouH of the, 
Code of ('oni/nei'ce. is Iherehp rndoired irifh snhsf(nifi(tI 
rif/hts f/ud poirers ndtieh if did not hare before. Py cein- 
feirniance te) this ])re)vision it be*e*e)iiie*s a be'iiiii’ with an 
existence as a le*i:al ])e*rse)n anel a jnrielie-al entity se]);!rate 
and elisTine-T frejin its nie*iiib(*rs e)r |)ai'tne*rs. The* |)rine-i])le* 
that a ce)niiiiere'ial asse)e'iatie)n e)r ])artnersliip has jnridie*al 
])erse)nality anel e*e)nstitntes a le*.iial entity se*])arale* anel 
distine:! from its members is ne)t p(*e*nliar Te) Philip])ine 
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law, hut is r(*co^nize(l in iho codos of most of the Latin 
nations. Soo, Civil Codos of: ('liiio, Article 205.‘>: Colom- 

I ' 

hia, Art. 2072; ('iiha. Art. >>5; l’]cuador. Art. 204-0; (TUate- 
nijila. Art. lS2r): Honduras, Art. 1705: Me.xico, Art. 22.*>0; 

-Xicarauua, Art. dlSS: Panama, Art. (51: Porto Kico, Sec. 

' ' ' \ ' 

27; KSalvador, Art. JSll: S])ain, Art. M5. 

In the case of I hairy diaunccw v. La Ih'tuihlica de 

(diile, Xo. 5, J^'ebruary, JOOl, the United States and 

1 

Chilean (Oaims Commission held that a partnership organ¬ 
ized by American citizens und(*r the Code of Chile was ii 
lei*al entity separate and distinct from its members and, 
tlierefore, a citizen of Chile. (See Actas de b,i Comision, 
Washin^lon, D. C., 1001, 3 Moore International Law 
Digest, ]). 802.) In commenting on the decision in this 
case, 15 Harvard Law Keview, 00, 01 (JOOl ) says: 


/•Since the civil law societies or so-called partner¬ 
ships are as much juridical persons as lire Englisli 
or American corjiorations, this rule (juridical persons 
take the nationalitv of the countrv where thev are 
created and have their domicile) was properly a])- 
plied by the Commission to a societe en commandite.'' 

(b) lOiiLLiriNE Civil Code. ; 

The Civil Code of Spain was promulgated dn Spain in 
May, 1880, and by royal decree was extended to the Pliilip- 
pines in duly, 1880. It became effective as a portion of 
the Phili])})!lie law on December 8, 1880. It recognized 
the Code of Commerce and commercial associations estab¬ 
lished under that Code. Article 35, provides that: 

I 

“The following are juridical persons: 

1. Corporations, associations, and foundations of 
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])ul)lic iiil(*r(*sl r(‘C()i:iiiz(*(I hy Inw. TIkmi* 1(‘ili;i 1 oxist- 

(*iic(‘ Ix'iiiiis from I Ik* vorv instant in wliicli, in accord 
» • 

anc(‘ witli law. th(‘v ai*c‘ valid!v (*stal)lis]i(‘d. 

• • 

'2. .l.sxor/c//o//.s- of }nf(r('sf, he flici/ civil, 

com mereuil, oi* industrial, (o irhu-h ihc Jan: nuiij f/nnit 
i ihU>' i</U(tl Icffal ( .risleiK (\ indejKouU'nt of l/utf of each 
/H( in her ihereof." 

Article 2,{\: 

**Tlie association incntioiUMl in ]Kirai»i*a])li - of the 
n(‘xt ]>rcc(*(Iini: articl(‘ shall lx* governed hy ))rovisions 
of law a]>{>lical>l(* to tin* ]>articnlar contiact of ])art- 
nci-ship or association hy which rluw may have hcxai 
created.” 


Ai-ricle o8: 


"Ji(ridieol persons map (te<juire and possess prop- 
erip of all I'inds, contract ohlii>atinns, and hrinu any 
civil or criminal action in accordance with tlie laws 
and reiziilations under which thev inav liave been or- 
pinized.'* 


See Fis]i(*r's 


('ivil (h)de 


(Tliird ICdition, 1025), 


I)ages 15, 10. 


Ihirtners}iii)s in tlie riiili])})ine Islands oi\i>aniz(*d under 
llie ('ivil Fode corres])ond in nianv wavs to the ordinai-v 
civil ])arinei'shi]) in tln^ rnit(‘d States. The plaintilT was 
not or«:anized iindei' the Fivil Code, hut was ori»aniz(‘d 
under tlie ('ode of ('ommerce, and tlie provisions of th(^ 
('ivil ('ode are cited to show that there is no conllict in 
tlie law of tlie IMiili])])ine Islands, hut that on the contrary, 
th(‘ ('ivil ('ode which was enacted later ex])r(*ssly r(*co.<>- 
nizes the juridical jiersons created hy the existiiii*' law, 
whi(di is a reference to those associations hi-ou<iht into 
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existence by the l^hiiippiiie ('ode of (Joiiiinerce. ! The above 
(pioted provisions of the ('ivil (hxie form an integral part 
of the law relaling to commercial associations. A mer¬ 
cantile co])artnershi]) could become a Commercial Asso- 

i 

ciation by comi)iiance with the rules and regulations of 
the Code of (Commerce. 


(c) The Opixiox of tile Philippixe Attorney (iENEUAL. 

THE ATTOESEY GEXEUAL OF THE PlfTLIPPlXE 
ISLAXJhS IIOLDE, IX A WRITTEX OPIXJOX, THAT 
A COMMERCIAL PARTXEREHJP OR AEHOCIATIOX 
FORMED IX ACCORDAXCE WITH THE' CODE OF 
COMMERCE IS A LEGAL EXTITY AXD A JURI¬ 
DICAL PERSOX SEPARATE AXD APART FROM ITS 
MEMBERS. 


‘•The Code of Commerce declares the manner in 
Avhich commercial x)artnerships can be organized, and 
when a commercial i)artnershi]) has beeii organized 
in accordance with said ('ode, it has juridical pcr- 
soaaliti/ in all its acts and contracts.” (Article IIG, 
Code of Commerce.) 

“This ])rovision of the Code of Commerce impliedly 
denies to such a partnershij) legal i)ersonality, unless 
it is oriianized in accoi-dance with said Code by the 
])artners stating their agreements in a public writing 
and {)resenting the same for record in the commercial 
reuistrv in accordance with the provisions in Article 
IT of said Code. (Article 119, Code of:Commerce.) 

“The decisions of the Su])reme (^ourt deny legal 
])ersonality to commercial partnerships Ayliose articles 
of agreenumt are not reported.'' 0])inions of the At¬ 
torney General of the Philip])ine Islands, Volume 5; 
pages 38G and 387, dated June 8, 1910. 


\ 
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Tli(* coimiHM-cijil pjirt iHM-slii]) oi- jissociiil ion. such ;is this 
plaint iff. (‘stal>lishi‘(l in accof(lanc(‘ willi llu* of (’oin- 

ni(*i'c(*, must follow c(‘i*tain |)i*(‘scril)(*<l procedure. This 
])i-occdur(‘ provides for llu* tilinii by tin* nu‘nihers of th(*ir 
aiii'eenu'nis in a ]»ui)iic writiiiii and llu* recoi<linii‘ of th(‘se 
aiirt*enienis in The ('onnn(‘rcial Ueuistrv in accordance witli 
tIu* ('ode of ("oininerce. This was doiu* by plaintiff in tlu* 
year INDO. a.nd the record is subinitt(*d to tliis court ov(*r 
ilie certilication of tlie projier riiilippine oflicial. 77/r 
im /)()rhi ill jncl is irhcfhvr or itof ihe rcf/isi rat ion has tnlccn 
<1)1(1 in ihis cnsc it <H<1 tnh'c phtre ttrrnljj-sio'cn jfcnrs 
before the seizure of the propertij. This was lonu befoi-e 

anv war between Germanv and llie United States could 

• % 

be contemplated. 

The com])liance with the ('ode of ('ommerce, viz.: the 
tiliiiii and re<:istration, is all important, because it creates 
the status. 

An univiiistered commercial partnershi]) has no juri¬ 
dical ])ersonality. Strachan «S: MacMurray v. Emaldi, 22 
I’hil.. 20.'). In Giles v. X'etti. 2(32 U. S., ooM, our Su])reme 
Uourt held that a limit(‘d ])artncrshi]) could not be formed 
under the Illinois Limited Lartnershi]) Act until the eer- 
tifiente hod been filed in the office of the countjj cleric. 


(d) Tjie Decisions of the riiiiJimiNE Sepreme ('orirr. 


••A co-]airtnerslii]) orj^anized for commercial ])ur- 
]K)ses not in comi)lianc(* with the ('ode of ('ommerce 
is not U' juridical entity and cannot maintain an ac¬ 
tion in its name. If it had complied with that ('ode, 
it w(nild have been a juridicial ])(*rson.*’ ( Lrautch v. 

Fernand(*z. 1 Phil., 705; Huipi» v. Kien^, 0 Phil., 500, 
Vardas & (.'o. v. ('han IIan<i' ('hiu, 20 Phil., 440.) 
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‘^\lllion^h tlui oiitorprise wns organized'in the year 
]h01 for the ])uri)()se of cunduetinu operations, includ- 
in<;- tlie buyinii and selling of ])alay and rice, the ar- 
tieles of ])arlnerslii]) or associations were not regis¬ 
tered in the mercantile rej^istry in accordance with 
tlie j>i*ovisions of articles IT and 11.0 of the (.'oininer- 
cial Code. 

*‘It was therefore a mere unregistered commercial 
partnership, and the association never became in the 
legal s(*nse a juridical person, nor did it attain the 
dignity, i*ights or privileges accorded the different 
classes of conipajiids (mercantile ])artner- 

shi])s) discussed in title 1, of book '2 of the Commer¬ 
cial Code.” (Lichauco v. Lichauco, Mo Phil., MoO.) 

“We hold that tlie record shows that tlie defendant 
in this case Avas a partnership organized under the 
provisions of the Code of ('ommei'ce, and A\'as there¬ 
fore a juridical ])erson, under article ll()U)f the (''ode 
of Commerce, and under article M5 of the! (^ml Code. 
According to the latter article it had a^ personality 
distinct from that of each one of the partners.’’ 
(Wahl V. Donaldsom Sim & (N)., 5 Phil., 11. 14.) 


The aboA'e decisions, together Avith the opinion of the 
Attorney General hold that a commercial partnership or 
association, such as this ])laintiff has a juridical person- 

j 

ality. Note particularly that the o])inion of the Attorney 
General states "in all its acts and contracts:^ ■ This is the 
exact language of the statute and is gAeii effect bv the 


courts. ! 

The creation of the juridical ])ei*sonality 'of the com¬ 
mercial partnership register(‘d under the Code of Com- 

merce is not nun-elv a matter of form, but is decidedh* one 

• • 

of substance. At this point it is desired /o call particular 
attention to the following case in Avhich the court draAvs 
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1hc (list'metion bciirccn the Amerieon eonimon law part¬ 
nership and the cottnnerciol pftrtnership, or association^ 
'Under the I*h ilippine Code of Com nieree. 


THE scpRKME cocirr oe the Philippine 

ISLANDS HOLDS THAT A (d)MMERCIAL PART¬ 
NERSHIP FUNCTIONING UNDER THE CODE OE 
COMMERCE MAY P>E ADJUDGED INSOLVENT, IE 
IT COMES WITHIN THE INSOLVENCY STATUTE, 
IRRESPECTIVE OE THE SOLVENCY OE EPS MEM- 
HERS. The menil)e]-ship is (iisTiiiiiuished from the crea* 
lion itself nnd the juridical personality of this Code of 
Conimeice creature is ex])resslv recognized. The court 
said: 


•‘The fundamental <piestion that presents itself is 
whether or not a limited ])artnership, sucli as the ap- 
j>ellee, which has failed to pay its obligations Avith 
three creditors for more than thirty davs, mav be held 
to have committed an act of insolvency, and there¬ 
by b(* adjudged insolvent against its will. Unlike the 
common lair, the Philippine statutes consider a limi- 
ited 2 nfHner.ship as a juridical ent'itjj for all intents 
and purposes, which personality is recognized in all 
its acts and contracts {ArUiUle JIG, Code of Corn- 
tnrrcc). This being so, and the juridical personality 
of a limited parinership being different from that of 
its members, it must, on general principle, answer for, 
and suffer, the consequences of its acts as such entity 
capable of being the subject of rights and obligations. 

“If, as in the instant case, the limited partnership 
of ('ampos Rueda d- Co. failed to pay its obligations 
with three creditors for a i>eriod of more than thirty 

davs, which failnrt^ constitntt*s, under our Insolvencv 

• • 

Law, one of the acts of bankruptcy upon which an 
adjudication of involuntary insolvency can be predi- 



tins must suflVi* tiio couscMUKuices 

of siicli ;i failure, niid must l)e udjudged insolvent. 

-We are not unmindful of the fact that some courts 
ol the I nit(*d States have* held that a partnership may 
not he adjudicated insolvent in an involuiitary insol¬ 
vency ])roc(‘edin<»- unless all its members are insolvent, 
Aviiile others have maintain(*d a contrarv view. It 
rnu.sf f)e home in mind flint under f/ie Amci ienn com¬ 
mon Inic partnerships hare no juridical ipevsounWty 
independent from that of their memlters.*; (Campos 
]*ue<ia cG Co. V. Jhtciiic Commercial ('o., 41- Phil., 
1)18-9.) 


The Supreme Court of the Phili[)pine Islands here states 
that a partnership coming under the Code of Commerce is 
Ji'RJDICAL KSTITY FOR ALL IXTEXT.S AXD 
PURPOSES.’' 

It is respectfully submitted that this case establishes 
beyond any ])ossible (tuestioii the fact that: under the 
IMiilippine law the j)laintiff is a -person*' with a juridical 
entity separate and apart from its members.. If it is a 
-])erson'* under the Phili])i)ine law, the law 'of its crea¬ 
tion, and the Supreme Court of the United ^States says 
that law must govern, then it is a -i)erson‘*; within the 
meaning of the Trading with the Knemv Act. The use of 
the Avords -partnershi})" and -association" in the defini¬ 
tion of a -person'* as used in that Act, umpiestionably Avas 
meant to include such institutions as existed in the terri¬ 
tories governed bv local hiAvs recognized b\’'the United 
States. 

Article ^18 of the Civil Code ])rovides that '^juridical per¬ 
sons map acquii'e and possess propertij of all kinds' ; so 
there can be no (piestion about the right of the com¬ 
mercial partnership or asso(*iation to r/cgtn'rciand to pos- 
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scss imd TO oiDt nod JioJfl y s(‘|)ni'nt(‘ and n])art fi-om 

its inoiiduM's. In rliis coiiiioction noto tlie rollowini:’ opin¬ 
ions : 


“A l(‘i:nl (MiTity const itiitos a ])(‘fsonality al)solnl(‘ly 
and distitictly difT(‘i'(Mn Cfom t]i(‘ porsonality of oacli 
]iai'ttun-', and tiu* ]>ro])iM'ty of tlio fornuM* oannoT oasily 
1 k‘ confoiindod witli tliat of tlio latt(M-.“ (()i)inioii 
S])anis]i Sujn'caiK* ('oun, Nov(Mnl)(*r 20 . ISDS: citCMl by 
iCs])irini.—('ode of ('oninieree, 2nd fal. [lj)2d], p. 52, 
Aftic](* 171.) 


In tlie followino- Phili])]»ine cases rlie o])inions show That 
Coinniereial Associations fornied under the C^tde of Com- 
nierce owned i)roi)erry. Tlie lirst of tliese cases had to do 
with real estate held by the coniniercial partnershi]) or 
association. The court said, s]>eakinii‘ of an alleged trans¬ 
fer between nieinbers of the Association, that 


**such transfer never takes effect and the ttroperty 
remains as of the ]>artners]iij> liable for firm debts*' 
(Arbciiz V. (jmui\ oi! Phil., llTj. 

••('learly a ]>artner alienates what he contributes to 
the linn as c:i])ital by transferring his ownership to 
the firm** v. Ahlccoa cC- Co.^ 20 IMiil., 280). 

Tlie Su])reme Court of tlie Philii)pines in discussing a 
certain balance of accounts arising between partners held 
that; 

••So long as it does not appear that a iiroper liquida¬ 
tion was made of the business carried on by the firm, 
dll (’(fsh on handy nicj'ahandi.sC^ (food-s and crcdit.s he' 
long to th<^ copartnen.'ihip" {L to^ou v. Abrera, 14 Phil., 
140). 

It is therefore established in the Pliilippine Islands that 
a Commercial Association, or Sociedad Colectiva, can own 
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find liold j)r()])(*rty w]u‘l]ior it be* roiil or jx'risoiml. Tho 

I 

fact tlial i^ is t)()ssi])]c for siicli a Coianicrcial'Association 
to become banki-iipt without rc<iard to the solvency of its 
membei's is conclusive* on tliis point (see (Jampos Ruv<l(i 
case (pioted al)ove, ft IMiil., blS). Tlie cases show that 
these* partnerslii])s have lielel realty inclueliuii: warehe)uses, 
he)uses and lots, as well as ])erse)nal ])re)])erty including 
cr(*elits, shares e)r ste)e!k, mejiiey, ete*. The Su]U*enie Cejurt 
of IN)rte) Kie-e), where the ('e)eie of ('e)unn(*rce* of Spain is 
alse) in e*ff(*ct. has ce)ustrue*el the applicable ])re)visie)ns e)f 
that e*oele the* same as the Philippine e-e)urts. In Quintana 
Bre)s. & (h). v. S. Ramirez (’e). (IDlo). 22i Pe)rte) Rie-o 
Re‘pe)rts, 707, 717, the court referring to a mercantile 
partnershi]) said: ' 


‘•A partnershi]) is a jurielie-al ])erson distinct from 
the natural j)erse)ns of the members who^ compe)se it. 
Ae'e-e)reliug to law, such jurielical ])erse)n has its rights 
anel obligations anel one e)f the rights ce)iisists in the 
ae;(]uisitie)n, ])e)ssessie)n ami e*uje)yment of ce)ri)oreal 
])ro])erty. The ])re)])erty ae-epiire^el by the: ])artnershi]) 
bele)ngs to the ])artnershi|) anel not to Amy of the 
members indi\ieluallv. The members have interests 

t 

in the e*a])ital, but stich interests follow, the fortune 
e)f the ])artnershi]). It is e)nly when thei ])artnership 
is elisse)lv(*el and lieiuidate*ei that the members inelividu- 
ally ae-(piire the inte*r(*sts bele)nging to them.’* 


The firm of Fre>ehlich & Kuttner has not l)een eiissolved 
or liepiidate'el as ])re)vid(*el fe)r by the laws of its cre*atie)n, 
anel the inelivielual members of the e*e)mm(*rcial assex-iation 
have never ae-epiireel title to e)r right to any; of its pro])- 
ertv. 

The Alien Pre)j)erty Custe)elian is not authorized to seize 
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tlje ])i'()])(‘]-ty iK'lon'iiiiii' \o a l(‘iial (Mility ineraly l)ecaiise 
SOUK* individual coininj:* within llu* d(‘linili()n of “eiuany*^ 
has a stock, sliaix*. residuary or ]K)ssil>l(‘ coiitiu<t(‘nt interest 
tlK*r('in. As observed hy tlie Su|)r(*ine C'oui’t in Cainou v. 
United States, 171 U. S.. 277, 21)0: 


“Tlie divest it ur(* of titl(*s oiua* letiallv vested is a 

t 

judicial act. In uoverninents subject to ordinary con¬ 
stitutional limitations a mere* executive decdaratioii 
disturbs no rights that liave been vested, and simply 
])res(*nts in any liiven case to the judicial department 
the impiiry wliether the rights claimed to have been 
vested were leuallv so v(*sted.‘' 


The Behii. Meyer case, supra, is conclusive on this point. 

ITaintilf. therefore, was a person with substantial 
})owers. not merely a creature of form. It could and did 
own pro])erty by virtue of the powers j^iven to it under 
the laws of the sovereiun creating: it. Its property was im¬ 
properly seized and is now unlawfully held by the Alien 
Property Custodian. 


(e) The IIights of Piitlippixe Co.AniEiiciAL xVssociatioxs 

OU 1 *AETA'Eus 111P.S AUE ITiOTECTED BY THE TREATY OF 

Paris (’edhno the Philippia'es to tjie United States^, 
AND BY Section 3 of the Autonomy Act IAssed by 

THE (.’ONGRESS OF THE UNUrED STATES I 


The ]>ertinent ])rovisions of the Treaty of Paris are set 
out in an oj)inion by Mr. Justice Day of tlie United States 
Stii‘reme ('ourt: 


“Py tlie Tr(*aty of Paris of 181)8 Sjiain c(*ded to 
th(* Unhed States the arclii])ela^d known as the Philip¬ 
pine Islands. In Article 8 of the Treaty it is pro- 
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vid(*(l Hint l]i(‘ reliiHiiiislinient or oession, as tlio case 
may 1)(\ •cannot in any r(*s])ccr ini])air the property 
or ri.iilits whicli l)y law l)elon<> to the ])eaceful posses¬ 
sion of ])i'oj)erty of all kinds of * * * ])ul)lic or 
])rivat(* estal)lishni(*iUs. * or (ini/ other o^ssocid- 
iious hor'uHj le(/(il (-upovWij to (fcquire ond pox.scsn 
])ro])erty in the afor(‘said territories renounced or 
ced(‘d, or of j)i'ivat(‘ individuals, of whatsoever na¬ 
tionality such individuals niav be.* 


* 


•X- 


* 


* 


* 


“It is the evidcnit ])ur])ose of these pvovisions, in 
vi(‘w of the cession of territory im«de by S])ain to the 
United States to preserve ])rivate ri<>hts of ])ro])ertv. 
and to ])i*ovid(‘ that th(‘ chani>(‘ of sovereiiiiity should 
work no impairment of such riuhts** {Conr])OH'ui (Jcii- 
cnil V. Alliomhra ('U/or ('o., 241) U. S., 72; To. Tb ). 

Please note here that in this Trc^atv the i-iiiht of Asso- 


eiations havini>’ leiial capacity to ficrjuire and posses.^ prop¬ 
erty is s])ecitically reco<»nized and that the eli'angc of gov- 
ernnicnt shall not in <nijf respect impair the rights of such 
yissocifftions in property. Tt is certain that a Commercial 
Association or Sociedad Colectiva did have legal capacity 
to ac(piire and ])ossess ])roperty, for those are the very 
words used in the statute. 

On August 29, 191 b. Congress passed the Philip])ine 
Autonomy Act, which ])rovides: 


“Thai no law shall be enact(‘d in said Islands which 
shall deprive any person of life, liberty; or j)rop(‘rty 
Avithout due process of law, or deny to any person 
therein the ecpial protection of the hnvs.*' 

j 

It is unnecessarv to comment on the two above acts, as 
a Commei-cial Association is uiupiestionably a “])ersoiT* 
under the Autonomy Act. There is no (piestion That this 
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;i]>])e]ljnit lias Ixhmi (l(‘])i*iv(‘d of its ])i'()])(‘i*ty. If tluM'e Avas 
iioT an availablo way for it lo r(‘c(*ive (liis jirojXM'ty back, 
it would 1)0 d(*priv(*d of ])roporty wiiliout due process of 
law. 


(f I The PiiiLiriMXK ("ourouATiox Law ok IDOb Lxpuessia' 
IwFA’OOXlZKl) TIIK <'o.MMKiiClAL AsSOCIATIOX Oli SoClE- 
DAl) LoLECTIVA (blEATEl) I’.V THE CoDE OF CoAHMEliCE. 


In the riiilip])ine C'oniniission enacted the IMiili})- 

piiie (\)r])oraTion Law. Section Ibl of that Act expressly 
recognized associations, or sociedades colecTivas created bv 

' •j 

the (Axle of Lonini(‘rce. such as this plaint iff. Said section 
reads in ])art as follows: 

**JM-o\ided, howevei-, that nothintt in this Act con¬ 
tained. siiall 1)0 de(uned to r(*])eal the existinit law i-e- 
latinii to this class of associations, which are termed, 
sociedadv's colectivas * * as to which associations 

tin* existing law shall be deemed to be still in force.'* 


Resume of Philippine Law. 

The Lode of Commerce became effective in the Philip- 
■[)ine Islands in the year ISSS, and tinder this C(xle com¬ 
mercial ])artnershi])s could become commercial associa¬ 
tions ])v i-ehisi ration in the Mercantile Reaistrv. Plain- 
tiff did this in ISDO. The Civil Code of the Philippine 
islands, made elTective in the year 1890, expressly recog¬ 
nized the Commercial Association organized under the 
])i-ovisions of the (Jod(* of Commerce as a juridical entity. 

The o])inion of the Attorney Ceneral of tlu* lMiili])])ine 
Islands states that a commercial j)artnershi]) registered 
under the provisions of the Code of Comm(*rce is a ''jiirid- 
icdl enlUy for nif intrni.s and pu)'p(j-scs.'' 


oo 


T];o Su])r(*]iK* Court of tlic* Tsluiids in numer¬ 

ous (l(*cisions liolds tlmt it is necessary for u iniercantile 
])urtnersliip to com])ly witli tlie ])rovisions of the 
Code of Com]i;erc(‘ i)efore it can ])ecoine ai ‘‘juridical 
(uitity/' and in tlie case of (’ain]>os liiieda <S: Col (44 Idiil., 
) such ])artners]ii|) ))ro])crly r(\<>istered under tlie Code 
of Commei-ce is recognized as a '"Jnridicdl eniify for <tU 
in ten Is nnd purpose.s.'^ This case, furthermore, makes the 
distinction hetwecui the common law ])artnerj>hip known 
in the United States and the commercial ])artnershi]) or 
association known in the Phili))]un(*s. i 

The Supreme ('ourt of the United States in discussini;' 
the Trealy of Paris by which Sjiain ceded the rhili]»pines 
to the United Stales, cites and a]>proves this Treaty, 
Avhich safet*uards “associations existinii’ in ;the Philip- 
liiiies.*' And the Philijipine Commission in enacting the 
Corporation Law exjiressly recognized the associations or 


sociedades colectivas created under the Code of Commerce. 

Every decision haiuh'd down and every law enacted, both 

«/ • / 

in the Idiilippine Islands and in the United States apper¬ 
taining to the Phillip])ines, has recognized the juridical 
personality of the commercial jiarinership oi: association 
formed under the I‘hili])])ine Code of ('omiiierce. This 
X)laintiff was organized under the Philipjiine laws as a 
“]K‘rson,“ it did business for over twenty-se\en years as 
such legal entity and there is no decision in all the Philip¬ 
pine reports holding that it does not have a personality 
with rights and obligations separate jiiid ajiart from its 


members. 

It is seen that the soh* issue in the case is whethei* or 
not appellant is an “enemy ])ersoir' under the Trading 
with the Enemy Act. The delinilions of ‘'person** and 
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‘•oiuMny*' ns used in ihe A(*r, t().i*(*thei' witli tlie cited authori¬ 
ties (isi;d)lish conelusivcdy iliai n]>])(*Ilnnt is a ••iion-eneniy 
IKTson*' und(‘r ilie law of its creation and doinieile, namely, 
lh(* riiili])])ine Islatids. as well as witliin the iiiKM-preta- 
tion of ilu‘ Ti-adinii' with ilu* lOmmiv Act. As such a 
••])(‘rson'* it is entiilc-d to the i*(Murn of its ])ro|)erty with¬ 
out futtlier in(|uiry hy the a|)[)lication of the provisions 
of Section Da of th.e Act. The court below erred in stat- 


iiiii that tile plaintiff contended that it was a “Philippine 
(.\)rporation:“ Plaintiff made no such contention. Plain¬ 
tiff maintains that it is. 


1. A “non-enemy iiersoii** under the Tradinj*- with 
tlie Pnemy Act and entitled to the return of its prop- 
ertv: 

* y 

'2. A “])erson*‘ under the Philippine statutes and de¬ 
cisions. a le<ial entity separate and ajiart from its 
members. 


The formula for the return affords recoi»nition to an 
individual, a corjioration. or any orpinization coming 
within the terms of the delinition of the word “person,’’ 
as every ])erson not an emmiy is entitled to tlie return of 
the ]>ro]>erty held. It is, therefoi-e, not necessary for the 
a,ti.i:rieved pa.iy to })rov(* that it is an individual or a cor¬ 
poration: it may jirove that it has been ci-eated an “asso¬ 


ciation” undei* the law of its creation, and if such “asso¬ 


ciation” under that law jiossesses a personality of its own, 
it comes within the class entitled, by the provisions of the 
Tradin.i: with the hhiemy Act, to the retiii-n of its prop¬ 
erty. Such is un({U(\slionably the situation in this case. 
Jlowevei-, it is tj-ue that aptiellaiit acipiired under the 
l*hili})pine (’ode of (’ommerce many of the characteristics 
of a corporation. In the case of (1. II. Alumni & Co. v. 



Millor, tlio Su|)reni(‘ Court of tlio District of Columbia held 
that a similar commercial association orminized under the 

^ I 

French Code was entitled to its pro])ei*ty. 

Mr. Justice Iloelilii^.e,’ thei’e luJd that a French “societe 
en Horn collectif' was entitled to its property because it 
possessed, under the Frcmch Code, many corpcjirate attri¬ 
butes. The French Code is analojious to the S])anish Code 
of Commerce, both arisiuo- from the Xa])oleonic’ Code. In 
fact, a “Sociedad Colectiva*' under the S])anish;law is the 
exact c()unter])art of a French **societe en noni! collectif.” 
A comparison of the Mumm case with this case follows. 

Comparison With the G. H. Mumm & Co. Catse De¬ 
cided on May 15, 1925, by Justice A. A* Hoehling 

of the District of Columbia Supreme Court, a 
Similiar Case, in Which Return of the Property 
Held Wats Ordered. 


Froehlich cG Kuftiier 
The plaintilf, Froehlich. 
& Kuttner of Manila, Phil- 
ij)pine Islands, oruanized 
and existing under the 
laws of the Philippines. 

The plaintiff was a gen¬ 
eral commercial associa¬ 
tion known under the Phil- 
lipine Code of (''ommerce 
as a ^"sociedad coIccfivdF 
The Philipt)ine laws un¬ 
der Avhich it was formed 
made it a se])arate legal 


Mumm Case 

! 

The plaintiff, G. II. 
Mumm k Co.,i organized 
and exist in uiiider the 
laws of France. 

i 

I 

The plaintiffj Avas an as¬ 
sociation under the French 
laws knoAvn as a *'"societe 

en noni collectif 

\ 

The Frencli laws, under 
which it was f<u*med, made 
it a separate legal entity 



*> 
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Fr Oil ilk’ll tC* Kilt liter 
(MUity and juridical per¬ 
sonality with power to sue 
and to ])e sued in its own 
name. 

In DeciMiiber. iniT, and 
in May, IDlb, certain prop¬ 
erly of the })lainliff was 
seized by the Alien Prop¬ 
erty (histodian upon the 
ground that the plaintiff 
was an enemy or ally of 
enemv, as delined bv the 
Trading; with the Knemy 
Act. 

Plaintiff was never incor¬ 
porated. nor had it done 
business Avithin enemy ter- 
ritorv and had at no time 
done anv act which would 
brinii it within the defini¬ 
tion of an “enemy.** 

Plaintiff at no time was 
an “enemy** or “ally of an 
enemv** within the delini- 
tion of the Trading with 
the Enemv Act. 

The only (piestion in this 
case is whether the Alien 
Property (histodian liad 
the statutory right to seize 


Mu linn Cane 

and juridical i)ersonality 
with power to sue and be 
sued in its own name. 

In December, 1018, cer¬ 
tain prop(*rty of the plain¬ 
tiff was seized bv the Alien 

%/ 

Property (histodian iii)on 
the ground that the plain¬ 
tiff was an enemy or ally 
of enemy, as delined by the 
Trading with the Enemy 
Act. 

Plaintiff was never in¬ 
corporated, nor had it done 
business within enemv ter- 
ritorv and had at no time 

V 

done anv act which Avould 
bring it within the defini¬ 
tion of an “eneim'.” 

•/ 

Plaintiff at no time was 
an “enemv** or “'allv of an 
enemv** within the defini- 
tion of the Trading with 
the Enemv Act. 

The only (piestion of this 
case was whether the Alien 
Pro])erty (histodian had 
tlie statutory right to seize 
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Froclilicli tG Kiiffner 
and I'clain plaiiitiirs prop¬ 
erty. 

Tlie result in tliis ease 
dej)ends largely ui)on the 
question of legal status of 
the eonnueieial assoeiation 
or sociedad c o I e c t i v a 
known as Froehlieh & 
Kuttner, as formed, cre¬ 
ated and organized under 
the laws in effect in the 
Idiilip])ine Islands. 

Counsel for plaintiff in¬ 
sists that ])laintilf is a com¬ 
mercial association since 
June 9, ISOO, exercising 
powers, rights and privi¬ 
leges as a juridical ])erson- 
ality under provisions of 
the Philip})ine law. That 
(issocidt ions, cor])orations 
and ])aitnershi])s are in¬ 
cluded within the defini¬ 
tion of a ‘•])erson** as de¬ 
fined in the Trading with 
the Knemv Act (see Sec- 
tion 2) : that Section 9 (a) 
of the Trading with the 
Knemy Act ]>rovides for re¬ 
turn to any “person not an 
enemv** ami that it is a 
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I 

and retain plaintiff's i)rop- 

ertv. 

«/ 

The court stated that 
this question depended 
largely upon the <piestion 

I 

of the legal status of the 

^ ! 

concern known as G. II. 
Mumm & Co. of Rheims, 
Fi-ance. 


Counsel for plaintiff in- 
sist(‘d that plaintiff ])os- 
sessed the attributes of a 
corporation and that re¬ 
gardless of German citi¬ 
zenship of its holders, is 
entitled to lecoverv of its 
pro]»erty. Under authority 

of Behn Meyer (\). conn- 

( 

sel for defendants chal¬ 
lenges the fact and con¬ 
tends that y)laintiff is not a 
coi-])oration but a partner- 
shi]) and therefore there 

call be no recoverv. Conn- 

« 

sel for ])laintilf replies say¬ 
ing that the result would 
be the same, since the as- 
socidfion was never a resi- 




t'rochlicli cO Knlluvr 
coniiiKM'cial assocuiuoii, a 
U'i,ai (‘inirv. and as sucli 
cloiau liusir.ass lor iwcniy- 

sovaii vcMi-s uii(k‘i' ilio laws 

« 

oC I lie riiilippiiias. was 
jiax’ai' ail ’■riKMiiy.’* Tlial 
I ii(* (.locisioii of llu* Su- 
]>iviiic‘ ('oun ill tlu‘ livlui 
jicifci' case eiitilles il lo re¬ 
el iverv. 

« 

The law of the Pliilip- 
piiu's provi(U*(l [larTiier- 
shi’ps and associations may 
hrc.'ine coanncrcidl aisso- 
(’idiioiis under the (’ode of 
('oinmerce h e i n ^ desig¬ 
nated aj< "Id contmdddi- 
Uir'di" or "Id dnonlnid" or 
"hi socicddd ("()Jc(dird.'" 

It is established by the 
Phili]>i>ine law That a 
••commercial association 
or "soricihid coleotivd'' ix 
a juridical personality dis¬ 
tinct from tliat of the as- 
sociat(*s wlio composed it. 
(see article lib. Code ol 
Commerce. 5 O]). Atty. 

(Pm. rhil.. ])age MSb: 
Ih ’dllsell case. 1 Phil.. 705: 
U miff case, b Phil.. oOO: 
\’((r(ffis case. 20 Phil.. 41b.) 


jl Li HI in Cdsc 

d(*nt of or domiciled within 
(‘nemy leri'itory. (In other 
words, the plaintiff never 
had been an ••enemy.'*) 


Tlie testinionv showed 
the legal cliaracteristics of 
business associations of 
V a r ions kinds under 
French laws, and that a 
"xoclctc diionijinc/' a "so- 
ciede en nom collect if and 
a "societe en coninidniti" 
were legal pm-sons. 

The court lield tliat the 
testinionv shows that tin- 
der th(' Frtmch law a ‘hso- 
ciefe en nom collect if " is a 
juridical persondliti/ dis¬ 
tinct from that of tlie asso¬ 
ciates wlio composed it. 
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Froeh licit <G Kuftncr 
A "'.socicdcd colectica'’ 
must sue and be sued in 
its associated name (see 
r]iilli[)ine cases above); 
it can liold real and per¬ 
sonal proi)erty in its name 
(Article .38, ('ivil Oodej ; it 
lias s])eci(ic authority to 
use, accept, endorse and 
ticiiotiatc bills of exchaniie, 
promissory notes and other 
commercial and negotiable 
paiier (see Tnseri])tioii Xo. 
2 of Exhibit A, being cer¬ 
tified transcri])t of jiapers 
reuistered Avith Code of 
Commerce) ; it has a domi¬ 
cile distinct from that of 
the natural ])ersons who 
compose it (see Inscription 
Xo. 1 of Exhibit A, Avhere 
its domicile is set out as 
City of Manila) its prop¬ 
erty cannot be levied upon 
for the debts of the indi¬ 
viduals who eom])ose it; 
the creditors of the indi¬ 
vidual being limited to at¬ 
taching any amount which 
may be due the debtor part¬ 
ner from the association 


Miuttm Case 

Further, that it must 
sue, and be sued in its as¬ 
sociated name, and cannot 
sue in the name of its mem¬ 
bers; that it can hold real 
and [)ersonal profierty in 
its own name and issue anv 
of the other kinds of com¬ 
mercial paper; that it has 
a domicile distinct from 
the natural persons who 
compose it ; that its prop¬ 
erty cannot be levied u])on 
for the debts ot the indi- 
A’iduals Avho compose it; 
that the rights of such in¬ 
dividual members are those 
of creditors merely, which 
can be realized only u})on 
Ihpiidation of ■ the com¬ 
pany; as long as the com¬ 
pany is in existance, indi¬ 
vidual members have no 
right in the real estate; 
and the nationalitv of the 
socicfc is not determined 

bv the nationalitv of its 

* ! 

members. 
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Froc/ilick d- Kutincr Munttn Case 

(s(?e Aiiicle 174, Code of 
Comiiicicej ; iL« iiiciiiibei's 
are prohihiled from the 
use ot tile eapilal and of 
I he linn name for [u-ivate 
Imsiness (see Article 1-15,, 

(\>de oi‘ Comineree j the 
pari Tiers or members can¬ 
not bind the company by 
tile use oi the lirnfs sieua- 
ture, unless specilicaily au- 
tliorized, as provided by 
the Code of Commerce 
(see Article i-8. Code of 
Commerce j. Members or 
partners cannot oppose or 
interfere with the actions 
of those members inter¬ 
ested in the manaitement of 
the association (see Ar¬ 
ticle 131, Code of Com¬ 
merce; ; it has as a com¬ 
mercial association the 
right to issue stock shares 
or certificates and new 
series of stock cannot be 
issued until iiayment in 
full of tlie subscription 
price (see Articles 1(>0, 

IGi, 1G2, 1G4, 1G5, Code of 
Commerce) ; tlie associa- 
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Froehlich dc Kuttner 
tioii can only be dissolved 
in tlie manner set forth in 
the Code of Commerce (see 
Article 221, Code of Com¬ 
merce ). 

The evidence shows due 
attestation and recorda¬ 
tion of all formal instru¬ 
ments and documents re¬ 
quired by the Code of Com¬ 
merce, all in accordance 
Avith the provisions of the 
l*liilippine laAv. 

The articles of such as¬ 
sociation disclose the name 
and signature of the asso¬ 
ciation, its initial capitali¬ 
zation to be fifty thousand 
pesos, its domicile to be the 
CitA' of Manila: its man- 
agement and administra¬ 
tion to be in charge of the 
members domiciled in Man¬ 
ila, and a provision is 
made that death shall not 
bring about the dissolution 
of the company. 

This commercial asso¬ 
ciation oi* ^"sociedftd voice- 
tiva^ is a collectiA^e body of 
natural persons granted 


Mumm Ca^e 


The evidence, shoAved a 
due attestation | and recor¬ 
dation of the formal in¬ 
struments and documents, 
including the adoption of 
by-laws, all in accordance 
Avith the provisions of 
French law. 

The articles of such as¬ 
sociation disclo^se the name 
and signature thereof to be 
‘‘G. H. Mumm et Com- 
pagnie,*' its capital to be 
six million fraiics and pro- 
A’ision is made' that death 
shall not bring about the 
dissolution of the com- 

I 

pany. 


The court held that re- 

I 

turn should be made, say¬ 
ing: 

^‘That it Avould seem that 
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FrocJilich <.G Kuitucr 
p()W(‘i-s, riglits and privi- 
under a collective 
name and wiiich must act 
in its capacity of juridical 
person. It lias more cor¬ 
porate attributes than the 
socictc c)i )iom collect if in 
the Jliimni case: it j)os- 
sesses many of the attri¬ 
butes uf the corporation, 
and is substantially a cor¬ 
poration. This association 
was organized under and 
in accordance with Philip- 
])ine law; it had its domi¬ 
cile in ^lanila, l*hilippine 
Islands. It was not en¬ 
gaged in business in enemy 
territory, or in territory 
occujued by military or 
naval forces of an enemy. 

It is covered almost word 
for W(n*d bv the facts in the 

t. 

^Jii/nni case, excejtt that 
it is a commercial associa¬ 
tion created bv the law of 
a country under the pro¬ 
tection of the United 
States, namely, the Philip- 
])ines, instead of France. 


Miinini CitsG 

a collective body of natural 

i)ersons is granted powers, 

rights and privileges, by a 

collective name and where 

there is no wav in which 

% 

they can be enjoyed and ex¬ 
ercised without acting in a 
corporate capacity, such 
an association Avill be held 
to be a corporation. 

“That plaintiff possesses 

maiiA' of the attributes of 

«/ 

a corporation and is sub¬ 
stantially a corporation. 

“This assciation was or¬ 
ganized under and in ac¬ 
cordance with the French 
law, it had its domicile in 
Kheims, France; it was not 
engaged in business in 
enemy territory, or in ter- ^ 
ritory oircuped by military 
or naval forces of an 
enemv.'^ 

t 

Return Avas accordingly 
ordered to G. H. ]Mumm & 
Go. of Rheims, France, a 
^^socletc en nom collectifF 
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Summary. 


The seizure of private property at any time is a drastic 
measure, lii times of peace, tlie ri<»]it of eminent domain 
is only invoked when tlie public need arises and in time of 
war, the se<piestration of private 2)roj)erty is only per¬ 
missible when the sovereign state itself is endangered. 
Tlie rights of owiiership are such an integral i)art of basic 
American law that the procedure in either instance is set 
out in the ConstiLUtion of the United .States. ■ 

Keferring to the granting of the right to seiiJe property 
during time of war, Article T, Ibiragraph 8, Clause 11 of the 
Constitution ’‘^entpowera Congress to declare >var, grant 
letters of inanpie and reprisal, and make rules concerning 
captures on land and water'\ Congress alone; therefore, 
has the authority and responsibility in time of Avar to set 
out the rules and regulations governing the | seizure or 
^‘capture'* of private property. It is a fundamental prin¬ 
ciple that whatever seizure or capture is made must be in 
precise and exact accord with Congressional! authoriza¬ 
tion and it is mandatory that the extraordinary poAver 
so giA’en must be confined to those enumerated in the 
enabling legislation. The executive or adihinistrative 
official must folloAV the mandate of Congress. A **capture'’ 
or seizure made Avhich is not authorized by Congress is 
illegal, and is a Avrongful seizure of private property and 
cannot be recognized. (Sloehr a\ Wallace, 255 U. S. 230; 
Central Union Trust (^o. a*. Garvan, 254 U. S.' 554 : (Com¬ 
mercial Trust (Co. V. Miller, 2(52 U. S. 51.) 

The Trading Avith the Enemy Act permits seizure only 
Avhen the pro])erty belonged to, or Avas held for the benefit 
of an ‘‘enemy" (Section 7c). IMaintiff here is admittedly 
not an ‘‘enemy", as it AA'as domiciled at Manila; Phili])pine 
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Islands, and had not transacted anv business with eneniv 

^ V V 

persons after the United Estates entered the world war. 

(’oniiress, in order to rectify mistakes of hastv seizure 
and to meet constitntional rectnirementS; j)rovided for tlie 
return of property to “any person not an enemy,'' Tlie 
remaining impiiry is whetlier or not plaintiff is a ''person.'^ 
The lirsi and proj>er authority to examine on this (pies- 
tion is the Act itself, which delines “person** as includ- 
iiiii an “individual, partnership, association, com})any, or 
other unincor])orated body of individuals, or corporation 
or body ])olitic** (Section iV 1. Congress undoubtedly had 
reason for including these different types of business or¬ 
ganizations within this controlling delinition. 

Substituting the terms used in Section '1 (c) of the Act, 
where return is provided for in Section 9 (a) to “any per¬ 
son not an enemy**, the Act itself retpiires return to any 
partnership not an enemy, any association not an enemy, 
any conipany not an enemy, any unincorporated body of 
individuals not an enemy. The tpiestion properly may be 
asked whv did (’ongress use such all-embracing terms in 
this definition. Tlie answer niav well be that Congress 
had in mind certain territories in its extensive jurisdic¬ 
tion where,])artnerships, associations, companies, and un- 
incor])oraled bodies of individuals were in find and law 
"persons.-' This clearly includes "commercial associations'^ 
created and existing in the Idiilippine Islands. 

The j)ro])er officials of the Philijijiines have certified that 
this ])laintiff is registered a commercial association in the 
^lercantile Register, and lias been so registered since June 
9, IS90. Rv such registration over thirtv-live vears ago, 
]>laintiff became a “commercial association*' (Articles 1, 
lb, 11b, 119, Vl'l and ll!5, ('ode of (Jommerce). 
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specilically coiner within the delinition of 
^‘person" as deliiied in the Act t)erniitting seizure and, 
where mistakenly seized, directing return; as also by 
the statutes of the country of its creation and domicile. 

j 

It has complied Avith all of the requirements necessary 
to make it a commercial association, and has subjected 
itself to the burdens and duties imposed by law upon such 
association. It has been assessed and taxed' as a com¬ 
mercial association, a “person*’, and is clearly ^entitled to 
the recognition accorded such “person" for all purposes; 
in other words, it cannot be adjudged a “person** for one 
tiling and not a “person” for another. ; 

^Section i'22 of the l^hilitipine Code of i Commerce 
jirovides that a commercial association may take the 
form of a copartnership. In this instance such copart¬ 
nership becomes a juridical entity and possesses legal char- 

! 

acteristics unknown to the common law partnership. 
Therefore, a mercantile copartnership in the X*hilippines 
which has conqilied with the requirements of the Code of 
Commerce and is duly registered thereunder is a commer¬ 
cial association and a “person" separate and distinct from 
its members. This status is provided for in the Code of 
Commerce, and recognized by the Civil Code subsequently 
enacted, by the Philiiipine Coiqxiration LaAV, and is so 
interpreted and construed in the Avritten ojiinions of the 
Attorney General and KSiqireme Court of the IMiilippines. 
(('ode of Commerce, Article 11(5; Civil Code.■Article 35: 
Vol. 5, Opinions Phil. Attorney Geneial, 38G-7: Prautch 
A’. Fernandez, 1 Phil., 705: Hung v. Kieng, (5: Phil., 500; 
Vargas & Co. a\ Chin, 29 Phil., 440: Lichauco A*. Lichauco, 
Phil., :5.')!): Campos IJiieda & Co. v. Pacific Commercial 
Co., 4-1 Phil., 918.) ; 
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Tlie plniiuiff, a juridical pers>oii «o formed under the 
C\»de of Ca)mmerce, is not a mere lei»al mvtli or shell, but 
a l{‘iial eiuity for uU pur[)oses. It could and did acquire 
and ])ossess })roperty, and had many other rights which 
Tlie partnership organized under the l*]iilii)pine Civil Code 
did not haive. (Civil Code, Article 08 : (.'ampos Kueda & 
('o. V. Pacitic (Commercial Co., 44 Phil., DLl): Arbenz v. 
(Pnur, :J2 Phil., V2o: P»ank v. Aldecoa & ('o., :J0 Phil., 280; 
Pinson V. Abera, 14 Phil., 14G: and (Quintana Bros. & Co. 
V. 8. Kamirez ck ('o., 22 Porto Kico, 707, 717.) 

The Su]>reme (Jourt of the United States in the recent 
case of (xreat A’orihern Kaihvay Conq)any v. Sutherland, 
2so. 53, decided January 17, 1927, holds that ‘‘the term 
seizure as used in this connection connotes merely the 

t/ 

taking of ])ossession. Protection to the rights of owners 
other than enemies iras provided for hi/ tSeetion OP See 
also Behn jMever & Co. v. Miller, 2(>() U. S., 457. Plain- 

4^ / / 

tiff merely invokes the remedv provided bv Congress and 
recognized by the Su])reme (Jourt of the United States. 

Associate Justice Smith, following the general concep¬ 
tion of common law partnerships in England and the 
United States as not having a personalty distinct from 
the ])artners, refused to recognize the existence of the 
])laintiff lirm as an entity, and held that the title to the 
pr()j)ei*ty seized was vested in its members. This view 
aisregards the statutory })rovisions under which the plain¬ 
tiff’ was organized, and the estalilished juris[)rudence of 
its domicile. The rights, powers, and obligations of this 
plaintiff’ ai*e fixed and regulated bv the statutes in force 
in the idiili])])ine Islands. As held l)y our Supreme Court 
in Zimmerman v. Harding, 227 U. S., 489: ^A\Jiere part- 
nershi})s are regulated by statute, as in Porto Bico, the 
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riglits of one atteiiipting to dis.solve depend upon.the stat¬ 
ute rather than on general law a^jpUcable elsewhere/’ 

The linding that the capital and property of plaintiff 
belongs to its nienibers is erroneous, as under the law of 
its creation and existence it is a commercial association 
with a legal personalty separate and distinct from its 
members. The members had no title whatever To plain¬ 
tiff's property, or any interest therein, until iti was dis¬ 
solved in accordance with the provisions of the Code of 
Commerce (the law of its creation). The record shows 
there was no dissolution of this plaintiff but on the con¬ 
trary it had been in existence for 28 rears at the time 
of its seizure. 

The general discussion in the opinion relating to part¬ 
nerships and corporations is immaterial and of no con¬ 
sequence, as this case deals with a commercial association 
or sociedad colectiva, established under the: Spanish 
(rhilipi)ine) Code of Commerce. Xowhere in the opinion 
is reference made to Section 11G of the Code of Commerce, 
which gives legal representation to a mercantile partner¬ 
ship after it has by registration become a commercial 

I 

association: nor is anv mention made of Article 122 of 
said Code providing that a commercial association may 
take the form of a copartneishii). Sections 35 and 38 of 
the Civil Code detining and prescribing the rights and 
powers of juridical persons are likewise not mentioned. 
ThctiC applicable statuforp procisions and the numerous 
decisions of the Philippine /Supreme Court applying them 
(tre entirely ignored and disregarded by the tpial court. 
The only case cited in the opinion is that of Prautch v. 
Fernandez, 1 Phil., 705, which holds that unless a part¬ 
nership organiz(‘d for commercial pui-poses complies with 
the ])rovisions of the Code of Commerce, it does not be- 



coiiK* ;i cnlity ;m<l {kmsoil As this plaiii- 

tirr coiiiplicMl wiili siaiiiioi-y [n-ovisious, tlial case is 

an autlioi-iiy lor and not auainst the plaintilL 

Furlh(‘nii()r(‘. the opinioii ]iiak(‘s not the sli^Liluest refer- 
(*nc(‘ to a siniilar cast* dccidctl in tiie sanu' court a lew 
niontlis [»r(*vit)nsly by Mr. .Justice Iloeliling- (^luniin v. 
.Miru*!*). That case cannot at a sinult* ])j)int be distill* 
uuislu'd Ironi tin* ]u\'s(‘nt cast*, a.ntl yet tin* t)])inion belt)W 
ieavt‘s tliis direct conllict of tlt*cisions t)f tlie same court 
witliout commt*nt or icft*rt*nct‘ to its e.xistence. In the 
Muinm case Mr. -lustice ilot*iiiin,i: ht*ld that a Frencli ct)- 
I>artnershij> rciiistt*rt*d untler tlie Foimuercial Cotie t)f 
France was entitled to tlie rt*turn of its prt)perty. Tliat 
tlecision is t)bvit)usly sound and correct. If nt)t ft)llt)wed 
in tliis case, the courts t)f tht* District t)f Columbia will 
be in the pt)sition t)f rect>^nizing a creature of the French 
Commercial ('ode. anti uivini: relief to it. while failing to 
recognize the creature t)f the Spansh ('txle of (.'ommerce 
elfective in the Fliilip[»ines, a tt*rritorial ixissessioii of the 
United States. The ])eitinent ]»rovisions t)f the Philippine 
Ct)d(* and the Fi-ench ('odt* ai-t* practically identical : the 
ct)mmercial association or ••socit*te en nom collectif” under 
the French ('otle being the equivalent t)f the commercial 
association ov ••sociedad ctilectiva" under the Spanish 
i Phili]q)ine I ('ode. 

The business of this lirm originatetl in the Tdiilippines 

in ISSt. btdne (*stablislnMl bv Mr. Kiittner who then re- 

• 

sided in Manila. Tin* busin(*ss was transferred to a ])art- 
nershi]) in ISSS. and to tlu^ plaintiff commercial associa¬ 
tion in ISDO. The lirm naim* of Froelich and Ivuttner 
adoj)ted in lSb() has not b(*en chang(*d. notwithstanding 
tin* death of ^Ir. Fro(*lich in 1S1)4 and the numei'ous 
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clumgcs in tlie iiKMnhersIiii) of' I lie association. Tlie ollicial 
record sliows tliat llie association was never dissolved and 


continued to do business as a coimnercial association from 
tlie year i<S00. it started \vitli an initial capital of §25,000 
represented by shares issued to the ori<iinal members of 
tlie association, and had built this capital up, to over 
§700,000 when seized by the Custodian in 1018. The firm 
and business had its origin and development in the Philip¬ 
pines, and always has been domiciled in ^lanilaJ It was 
one of the pioneer business organizations in the Philip- 

I 

])ine Islands, and has contributed materially to the pros¬ 
perity and welfare of the Islands. As an organization 
<‘reated under the Philippine statutes that are given full 
force and effect by the ('ongress and Courts of the United 


States, it is entitled to every consideration. 

/ *. 

The granting of the relief prayed for in the bill of 

I 

complaint does not mean the return of property to German 
nationals: it means the return of property wrongfully 
seized to a Philippine association which is a juridical per¬ 
son and legal entity independent of its members, which 
will continue as it has in the past, a mercantile; business 
in the Islands. 

There is nothing in the record to indicate that anv new 

' I * 

firm ever acquired the property of Froehlich & Kuttner of 
Manila, which was established a commercial association 
in 1800. The original association was never dissolved nor 
its assets transferred to new ownership. The Euro])ean 
firm of the same name Avas organized many years after 
the Philippine firm. The Phili]>pine Iuav required registra¬ 
tion of the l^hiropean firm (as it does all foreign fii-ms) 
in order for it to transact its own business in the Islands. 
This registration did not o(‘cur until 1005, some'six years 


j 
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afier its estahlislimeiu in Berlin and lifteeii vears al'ter 
the creation of ilie Bliilii'pine coinmercial association oi’ 
Froehlicit & Kuttner. 

At th(‘ very outset of tlie o])inion tlie court states that 
])laintirfs domicile ^vas fixed at Manila. If it was a 
sunicient entity to have a legal domicile se]>arate and 
apart from its memlK‘rs, it was not subject to seizure. The 
admission ol the Oovernment is that this plaintitt* had 
not traded with the enemy and the opinion below linds 
that it (the association itself) was domiciled in American 
territory. A'o one can read the jirovisions of the Philip- 
])ine Code of Commerce, the Civil Code, the decisions of 
the Insular Su])reme Court, and the opinion of the Attor- 
nev G(‘neral. and challenge the statement that a registered 


mercantile association was a juridical person and legal en¬ 
tity existing separate and independent of its members, 
not only for the i)urpose of suing and being sued, but ‘‘with 
jHU'sonalty in all its acts’* and with the specihcally granted 
I)owers to acquire and possess i)roperty. 

The })laintilf association is si>ecilically included in the 
tenn **j)erson” as used in the Trading with the Knemy Act 
It is an ai’titicial being or entiiv under the law of its 
<a*eation and domicile. This legal j)ersonality cannot be 
disregarded in considering its status under the Trading 

with the Eneniv Act. The nationalitv of its members no 

« • 

more affects its non-enemy character under that Act than 
did the nationality of the individual shareholders of Behn, 
.Meyer & Co. (2GG U. S., 457). Being a ‘‘j)ersoTT' under 
the law, this association was subject to seizure only in the 
event of residence in enemy territory or trading with the 

enemv. Tn this connection it mav be noted that there 

•. * 

was no naturalization law in the Bhiliy)pines or machinery 
])rovided whereby resident aliens could ])ecome citizens. 
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Involving ;is this case (l()(‘s, the law of the Thilippine 
Islands, and the necessity of applying to that law which 
is of Sj»anish origin a war statute of such uni(pie char¬ 
acter as the Trading with the Enemy Act, it is suscei)tible 
of almost infinite confusion, which has been taken full 
advantage of by the Government in the court below. Es¬ 
sentially the case is simple, and the facts are admitted 
showing the non-enemy character of the plaintiff, yet the 
verV fact that the court below could so totallv misunder- 
stand the issue as comi)letely to misstate plaintiff's posi¬ 
tion and mis-apply the Philippine statutes affords some 
justification for what otherwise Avould seem undue 
repetition. 

Conclusion. 


It is clear that the property of Froelich and Kuttner, 

j 

a commercial association domiciled in Manila,; could not 
lawfully be seized under the Trading Avith flie Enemy 
Act, and that under Section 9 (a) of that act directing 
the return of property to “any person not an enemy”, 
plaintiff is entitled to have its property released. The 
decision of the court below should be reversed, aiid a decree 
entered directing the return of plaintiff's property and 
funds now held bv the defendants. 


Respectfully submitted, 


Harold G. Arox, 
of Counsel. 

March 10, 1927. 


GEO. S. WARD, 

I ^ 

At tome}' for; Ai)pellant. 
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In the Court of Appeals of the Distriet of 

Columbia 

January Teem, 1927 


No. 4565 ! 

Froelich & Kuttner, of Manila, Philippine 

Islands, appellants 

V- 

! 

Howard Sutherland, as Alien Property Custo- 
dian of the United States, and Prank White, as 
Treasurer of the United States 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEP ON BEHALF OF HOWARD SUTHERLAND, AS ALIEN 
PROPERTY CUSTODIAN, AND FRANK WHITE, AS TREAS¬ 
URER OF THE UNITED STATES 


STATEMENT OF THE CASE 

This case is before the Court upon an appeal 

prosecuted from a final decree entered in the 

Supreme Court of the District of Columbia on 

November 6, 1926 (R 62), which dismissed ;a bill 

of complaint filed in that Court by the appellant, 

(1) 




which sought to secure the release from the Alien 

Property Custodian and the Treasurer of the 

United States of the apx)roximate sum of $617,000, 

whicli had been seized bv the Custodian as enemv 

^ •/ 

property. The appellant purported to institute its 
suit under the provisions of Section 9 (a) of the 
Trading with the Enemy Act, as amended March 
4, 1923. (c. 285, 42 Stat. 15n.) 

The^ ai)pellaut, Froelicli & Kuttner, was a mer¬ 
cantile copartnership first organized under a part¬ 
nership agreement executed May 28, 1890 (R. 19- 
21), and registered in the Mercantile Register of 
the Philippine Islands on June 9,1890. This part- 
nershi]) was composed of Ludwig Kuttner and 
Adolph Froelicli. This partnership was also regis¬ 
tered in the Register of Companies at Berlin under 
the film name of Froelicli & Kuttner, the domicile 
of the Company being stated as Berlin, with estab¬ 
lishment in Manila. ( R. 45.) 

In 1894 Froelicli died and the partnership was 
converted, as far as Germany was concerned, into 
a “Kommandite” or “Sleeping pailnership. ” 
Kuttner remained the active partner with tlie estate 
of Froelich as “sleeping partner.” (R. 14.) 

Ludwig Kuttner had gone to Manila in 1884. 
Later, while in Germany, he became associated with 
Adolph Froelich in the aforementioned partner¬ 
ship. After the death of Froelich in 1894, the part¬ 
nership continued as a “Kommandite” until 1899, 
when Eduard Arnhold and Kuttner purchased the 
interest of the heirs of Adolph Froelich in the 
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‘‘Kommandite” (R. 14), and on January 1, 1900, 
a new partnership agreement was signed by Kutt- 
ner and Arnhold (R. 37-42). This apparently was 
a new partnership. (R. 46.) This partnership 
was registered upon the Commercial Register of 

I 

Berlin-Center, on January 9, 1900, as Froelich & 
Kuttner, an open trading company with branch 
establishment at Manila.” The terms of the' part¬ 
nership agreement will be discussed in the argu- 

I 

ment and will not be stated here to avoid unneces¬ 
sary repetition. 

Both Kuttner and Arnhold, the partners,: were 
citizens and residents of Germany during the war. 
(R. 15.) 

After the outbreak of war between the TJnited 
States and Germany, the Alien Property Custodian 
seized a large amount of the partnership assets in 
the Philippine Islands, because they were enemy 
owned, liquidated them, and paid the proceeds into 
the Treasury of the United States. These amounted 
to approximately $617,000. | 

THE STATUTE 

Section 9 (a) of the Trading with the Enemy Act 
under which the plaintiff purports to have; insti¬ 
tuted its suit, provides, so far as material: 

That any person not an enemy or ally of 
enemy claiming any interest, right, or title 
in money or other property which may have 
been conveyed, transferred, assigned, de¬ 
livered, or paid to the Alien Property Cus¬ 
todian, or seized by him hereunder, and held 



4 


by him or by the Treasurer of the United 

States * * * inav institute a suit in 

«/ 

equity m the Supreme Court of the District 
of Columbia, or in the District Court of the 
United States for the district in which such 
claimant resides, or, if a corporation, where 
it has its principal place of business * * * 

to establish the interest, right, or title 
* * * so claimed, and if so established 
the Court shall order the payment, transfer, 
assignment, or delivery to said claimant of 
the money or other property so held by the 
Alien Property Custodian or by the Treas¬ 
urer of the United States, or the interest 
therein to which the Court shall determine 
said claimant is entitled. 

CONTENTION OF THE PARTIES 

The appellant contends that Froelich & Kuttner, 
although a partnership under the provisions of the 
Code of Commerce of the Philippine Islands, 
nevertheless, under the laws of the Philippine Is¬ 
lands, was a juridical person and for that reason the 
seizure of the Alien Property Custodian was wrong¬ 
ful, regardless of the fact that the title to all the 
property was in the two partners, both of whom 

were citizens and residents of Germany. On this 

%/ 

basis the appellant seeks the return of the property 
seized. 

The appellees contend that Froelich & Kuttner 
was a general copartnership whose property was 
owned in the same manner as property is owned 
by a copartnership under the common law, and that 


all the property of Froelich & Kiittner was’bene¬ 
ficially owned by the two partners, Amhold and 
Kuttner, both of whom were admittedly enemies. 
The property being held for the benefit of enemies, 
the seizure by the Custodian was proper. 

AEGTJMENT 

I 

I 

The Trading with the Enemy Act provides for the seiz¬ 
ure of property beneficially owned by enemies, and 
the Alien Property Custodian, after seizure, is en¬ 
titled to retain possession of property which was so 
held 

The Trading with the Enemy Act provides for 
the seizure of property beneficially held for the 
benefit of enemies. Legal title to property by a 
person not an enemy is not the test of enemy or 
nonenemy ownership. ; 

Section 7 (c) (c. 106, 40 Stat. 418) of the Trading 
with the Enemy Act, as originally enacted, pro¬ 
vided : 

If the President shall so require, any 
money or other property owing or belonging 
to or held for, by, on account of, or on behalf 
of, or for the benefit of an enemy or ally of 
enemy not holding a license granted bv the 
President hereunder, w’hich the President 
after investigation shall determine^ is so 
owing or so belongs or is so held, shall be 
conveyed, transferred, assigned, delivered, 
or paid over to the alien property custodian. 
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This section was amended so as to read, in part, 
as follows (c. 201, 40 Stat. 1020): 

If the President shall so require, any 
money or other property, including (but not 
thereby limiting the generality of the above) 
patents, copyrights, applications therefor, 
and rights to apply for the same, trade¬ 
marks. (dioses in action, and rights and 
claims of every character and description 
owing or belonging to or held for, by, on 
account of, or on behalf of, or for tlie benefit 
of, an enemy or ally of enemy not holding a 
license granted by the President hereunder, 
which the President after investigation shall 
determine is so owing or so belongs or is 
so held, shall be conveyed, transferred, as¬ 
signed, delivered, or paid over to the Alien 
Property Custodian, or the same may be 
seized by the Alien Property Custodian; and 
all property thus ac<juired shall be held, ad¬ 
ministered, and disposed of as elsewhere 
provided in this Act. 

The decisions of the (Courts have been uniform 
that the test as to whether proT)ertv is cnemv owned 
is whether or not it is equitably or beneficially held 
for the benefit of enemies. In Keppehnann v. 
Keppelmann, 91 N. J. Eq. b7 (certiorari denied, 
252 U. S. 581) the Court of Errors and Appeals of 
New Jersev said: 

The first question argued before us is 
whether property held by a trustee under a 
will for the benefit of an alien enemy comes 
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within the purview of the ‘‘Trading with the 
Enemy Act,” the argument made on behalf 
of Messrs. Schulz & Euckgaber being that it 
is only property the legal title to which is in 
the alien enemy that is subject to seizure by 
the alien property custodian. But thi^ con¬ 
tention, as it seems to us, is in the face of 
the very language of the statute. The pro¬ 
vision of section 7 (c) of the act is as 
follows: ; 

“If the President shall so require any 
money or other property owing or belonging 
to, or held for or on account of, or on behalf 
of, or for the benefit of an enemy, or ally 
of an enemv, * * * shall be conveved, 

transferred, assigned, delivered, or paid over 
to the alien property custodian.” 

And the order necessary for the carrying 
into effect of this enactment was duly made 
by the President. The manifest purpose of 
Congress was that the statute should operate 
not only upon the property, the legal title to 
which is in the alien, but on all property held 
for him, or for his benefit, whether the legal 
title be in him or in the person who holds it 
for his benefit. In the present case, the 
property is held in trust by the complainants 
solely for the benefit of these three daughters 
of the testator, and comes within the very 
words of the statute, for, alfhongk theij are 
not the holders of the legal title to the trust 
estate, they are the equitable ou'uers thereof, 
the ivliole benepcial interest being lodged in 
them. (Italics supplied.) j 

41325- 27-2 i 
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In the case of In re Miller, 281 Fed. 764, decided 
by the Circuit Court of Appeals for the Second 
Circuit, standing for the same proposition, the 
Court said: 

The provisions of section 7 c of the Act of 
October 6, 1917, particularly as amended by 
the Act of November 4, 1918, clearly pro¬ 
vided for the seizure, not merely of legal 
estates, but of trust estates as well. In 
Keppelmann v. Keppelmann, 91 N. J. Eq. 67, 
108 Atl. 432, the question whether the Cus¬ 
todian was entitled to seize a beneficial in¬ 
terest in trust property was directly pre¬ 
sented to the New Jersey Court of Errors 
and Appeals. That Court held it to be im¬ 
material whether the legal title was in the 
enemy owner or whether it was held by 
another for his benefit, and certiorari in that 
case was refused by the Supreme Court in 
Keppehnayin v. Palmer, 252 U. S. 581, 40 
Sup. Ct. 392, 64 L. Ed. 727. In the above 
case the New Jersev court said: 

V 

‘^The manifest purpose of Congress was 
that the statute should operate, not only 
upon x^roperty the legal title to which is in 
the alien, but on all property held for him, 
or for his benefit, whether the legal title be 
in him or in the person who holds it for his 
benefit. In the present case the property is 
held in trust bv the complainants solelv for 
the benefit of these three daughters of the 
testator, and comes within the verv words of 
the statute, for although they are not the 
holders of the legal title to the trust estate. 
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they are the equitable owners thereof, the 
whole beneficial interest being lodged in 
them.”. 

It will thus be seen that the fact that legal title 
to property is held by nonenemies is not material. 

The one and only question, therefore, in the 
present case is whether or not the beneficial or 
equitable title to the property of Froelich & 
Kuttner, a copartnership organized under the Code 
of Commerce of the Philippine Islands, is in ene¬ 
mies. If the beneficial title to the property 
is in enemies, then the property was subject to 
seizure by the Alien Property Custodian and the 
Treasurer of the United States, who are entitled to 
retain possession thereof. 

It should be pointed out at the outset that the 
fact that there mav have been creditors of Froelich 

4 / 

& Kuttner who were entitled to have debts paid out 
of the assets does not prevent the seizure by the 

I 

Custodian. 

In Farmers Loan c(‘ Trust Co. v. Miller, 9 F. 
(2nd) 848 (certiorari denied, 269 U. S. 583), cer¬ 
tain property had been placed in trust by a Ger- 

I 

man Insurance Company with the Farmers’ Loan 
& Trust Company of New York, as provided by 
New York law, for the benefit of its American pol¬ 
icyholders and creditors. The Alien Property Cus¬ 
todian seized the property so held as enemy prop¬ 
erty. The Trust Company sued to recover the prop- 
ertv on the ground that there was only reversionary 
interest in the enemies, that the property was really 
held for the benefit of American policyholders and 
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creditors^ and that it, the Trust Company, being a 
nonenemy, was entitled to recover back the property 
and administer it. This contention was denied by 
the Court. In tiie course of the opinion the Court 
said: 

We are equally unable to understand how 
any ])()licyholder or creditor of the German 
Company, who was not himself an ‘‘enemy” 
of the United States during the war, is in 
any manner prejudiced by the fact that this 
“trust fund” is held by the Alien Property 
Custodian or bv the Treasurer of the United 
States. The claim of the nolicvholder or 

X 

other creditor is preserved unimpaired, as 
we liave pointed out, by the provisions of the 
Trading with the Enemv Act, and claims can 
be paid out of the fund held by the Custodian 
or by the Treasurer of the United States, as 
fullv as if the fund had continued to be held 
by the Farmers’ Loan and Trust Company 
itself. 

II 

The property seized by the Alien Property Custodian 
was beneficially and equitably owned by Eduard Arn- 
hold and Ludwig Kiittner, the two partners of 
Froelicli & Kuttner, and since they were enemies, the 
Alien Property Custodian was justified in seizing the 
property and is entitled to retain possession thereof 

(A) The relevant provisions of the Code of Commerce of the 
Philippine Islands governing the formation of general 
copartnerships demonstrate that the property of the part¬ 
nership is beneficially and equitably owned by the partners 

It is well established bv the decisions that the 
Alien Propeify Custodian may seize the interests 
of enemies in partnerships. Maijer v. Sufherland, 
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I 

271 U. S. 272; Schutte v. Miller, 4 F. (2d) 288, 
decided bv this Court. 

Appellant concedes in its brief that th^ organi¬ 
zation of Froelich & Kuttner was not a corporation. 
(Appellant’s brief, p. 34.) At least twice in its 
brief the appellant states that it is admitted that 
Froelich & Kuttner is not an enemy (pp. 6 and 
43). No such admission has ever been made. The 
allegations of nonenemy character are made in 
paragraphs 5 and 6 of the bill of complaint. (R. 
3.) In the answer of appellees to these paragraphs 
they state that they are without knowledge as to 
the aveiTQents thereof. (R. 6.) This, under the 
Equity Rules of the Supreme Court of the Dis¬ 
trict of Columbia, operates as a denial. (Equity 
Rule 29.) ! 

It is necessary to discuss the character of the 
organization known as Froelich & Kuttner, first in 
the light of the Code of Commerce under which 
the partnership was organized, and second in the 
light of the terms of the partnership agreement. 

All the relevant portions of the Code:of Com¬ 
merce of the Philippine Islands and of the Civil 
Code of the Philippine Islands are printed as ap¬ 
pendices hereto. 

Froelich & Kuttner was a general paifnership. 
The portion of the Code of Commerce which deals 
with commercial associations is Title I: of Book 
Second. Book Second of the Code of Commerce 
is entitled ^‘Special Commercial Contracts.” Title 
I of Book Second is entitled ‘ ‘ Commercial Associa- 
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tions.’' Section First of Title I is entitled “Man¬ 
ner of establishing Associations and their kinds.” 
Article 116, which is in Title I, provides (App. 
p. 36) : 

Articles of association bv which two or 
more persons obligate themselves to place in 
a common fund any property, industry, or 
any of these things, in order to obtain profit, 
shall be commercial, no matter what its class 
may be, provided it has been established in 
accordance with the provisions of this code. 

After a commercial association has been 
established, it shall have legal representation 
in all its acts and contracts. 

Article 122 of Section First provides (App. p. 
37): 

As a general rule, commercial associations 
shall be established by the adoption of any 
of the following forms: 

1. The regular general copartnership in 
which all the partners, under a collective and 
commercial name, bind themselves to par- 
ticij^ate, in the proportion which may be 
established, in the same rights and obli¬ 
gations. 

2. The limited copartnership to which one 
or moi'e persons contribute a specific amount 
of capital to a common fund, in order to be 
liable for the social transactions executed 
exclusively by others under a collective name. 

3. The corporation, in which the members 
form the common fund by means of specific 
parts or portions, represented by shares or in 
any other unquestionable manner, leaving 
its management to removable managers or 
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I 


administrators, who represent the company 
under an appropriate denomination accord¬ 
ing to the purpose or undertaking the funds 
are destined to. ‘ 

X 

It will thus be seen that under the Code of Com¬ 
merce, the Philippine Islands recognize practically 
the same division in commercial organizations as 
are recognized by the common law\ A general co- 

I 

partnership under this Code is an organization in 
which all the partners under a collective and com¬ 
mercial name bind themselves to participate, in 
established prot)ortion, in the same rights and obli¬ 
gations. This desci'iption does not connote a legal 
entity separate and distinct from the persons com¬ 
posing it, except for the fact that the general co¬ 
partnership acts under a collective name. The use 
of a collective name is the only aspect in which a 
general partnership is a juridical person. Froelich 

I 

& Kuttner was a general copartnership. 

The second class of associations recognized by 
this Code is limited copartnerships. A ^ limited 
copartnership is an organization to which a person 
or persons contribute specific amounts of capital 
and are liable only to the extent of that capital. 

The third organization known to the Code of 
Commerce is the corporation. The corporation 
under the Code of Commerce possesses the sub¬ 
stantially same attributes as a common-law corpora¬ 
tion. 

Section 2 of Title I of the Code of Commerce is 
devoted to General Copartnerships.” Articles 
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125 to 144 (App. pp. 38 ft) describe the attributes of 
general copartnerships. These attributes of a 
general copartnership, as established by the Code, 
are material in determining the status of the prop¬ 
erty of Froelich & Kuttner. These attributes as 
%/ 

defined bv these Articles of the Code are: 

(1) The copartnership is organized by a con¬ 
tract executed by the partners. (Art. 125, App. 
p. 38.) 

(2) The copartnership must transact business 
under the name of all of its members, of several of 
them, or of onlv one. In the event all the members 
should not act in the transaction of business the 


words ^^And Company^’ are added to the name of 
the copartnership. (Art. 126, App. p. 39.) 

(3) All members of the general copartnership, 
whether oi* not they are managing partners of the 
same, are personally and jointly liable with all their 
property for the results of transactions made in 
the name of the partnership and for the account 
of the partnership. (Art. 127, x\pp. p. 39.) 

(4) Unless tlie management of the partnership is 
limited bv a s])ecial instrument to one of its mem- 
bers, all the partners have a right to take part in 
the direction and management of the common busi¬ 
ness. (Art. 129, App. p. 40.) 

(5) Death of one of the general partners dissolves 


the partnership unless there is provision in the 


agreement that the partnership ma}" be continued 
by the survivors or the heirs of the deceased. In¬ 


sanity of the managing partner or failure of any of 
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the partners also dissolves the partnership. (Art. 
222, App. p. 54.) 

From the foregoing it will appear that a general 
copartnerhip under the Code of Commerce pos¬ 
sesses practically the same attributes as a general 
partnership under the common law. : 

Section Third of Title I of the Code of Commerce 
deals with limited copartnerships. The substantial 
difference between the general copartnership and 
the limited copartnership is the fact that persons 
may invest specific sums of capital in a limited co¬ 
partnership, and their liability will be limited to the 
amount of the fund invested. (Art. 148, App. 
p. 44.) 

Section Fourth of Title I of the Code; provides 
for the organization of corporations. It will be 
unnecessaiy to go into detail as to the attributes of 
these corporations. All the provisions of the Code 
are set forth in the Appendices at pages 45 ff. Suf¬ 
fice it to say that corporations organized under the 
Code of Commerce possess practically 'the same 
attributes as do coiporations at common law. 

Section Fifth of Title I is entitled ‘^Shares.’’ 
Appellant in its brief at page 18 asserts that Ar¬ 
ticles 160,161, and 162 permit the issuance of shares 
to paifnerships such as Froelich & Kuttner. This 
is a manifest error, as the sections themselves show. 
Had appellant quoted all of Articles 160, 161, and 
162, the error into which they have fallen would be 
manifest. These Articles are as follows: 

4i;i25—27-3 
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Art. 160. The common capital of limited 
copartnerships belonging to the special part¬ 
ners and that of corporations may be repre¬ 
sented by shares or other equivalent certifi¬ 
cates. 

Ai^t. 161. The shares may be payable to 
order or to bearer. 

Art. 162. The shares payable to order 
must be recorded in a book which the co- 
])artnership or corporation shall keep for 
this purpose, and in which subsequent trans¬ 
fers shall also be entered. (Italics supplied.) 

It will thus be seen that shares or other equiva¬ 
lent certificates may be issued only in the case of 
limited eo])artnerships and corporations. There is 
no ijrovision for the issuance of shares to represent 
the capital of general copartnerships such as 
Froelich & Kuttner. 

The foregoing discussion demonstrates that the 
Code of Commerce of the Philittpine Islands under 
which the apj^ellant is organized impresses upon 
the appellant only the kind of attributes which are 
possessed by ]:)artnerships at common law. The 
decisions of the Philippine Courts bearing upon 
this phase of the case will be discussed hereinafter. 

(B) Tli'e partnership agreement clearly indicates that the prop¬ 
erty was equitably owned by the two partners, who were 
enemies 

An examination of the partnership agreement 
which was signed in August, 1899 (R. 37-42), 
clearly demonstrates the fact that Froelich & 
Kuttner was not a corporation and that the prop¬ 
erty which was seized by the Alien Property Custo- 
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dian was equitably owned by the two partners who 
were enemies. 

Paragraph I of the partnership agreement pro¬ 
vides : 


Beginning with January 1, 1900, the busi¬ 
ness of the partnership will be under the 
management of Mr. Eduard Arnhold and 
Mr. Ludwig Kuttner, as individually liable 
and principally liable partners under the 
firm name of Froelich & Kuttner with domi¬ 
cile at Berlin and Manila. (R. 37.) 


Paragraph III (R. 38) provides in part; 


The partner who takes over the business 
must pay to the other retiring partner the 
amount owing to him, and belonging to him 
in cash, at the time of their separation. 

Paragrajdi Vll (R. 40) provides in part: 

Not only in case the balance sheet shows 
that Ml of the capital of the partnership, i. e., 
25,000 marks (not taking into consideration 
the said amount of 12,000 marks belonging 
to the two partners), should have been lost, 
but also in case that during 2 consecutive 
years there should not have been earned the 
interest charges on the capital of the part¬ 
nership of 75,000 marks, either of the part¬ 
ners shall have the right to request' that the 
partnership be placed in liquidation unless 
there is paid to him the amount to which 
he is entitled, in which ease he shall cease to 
be a member of the partnership, while the 
other partner is entitled to continue the busi¬ 
ness under the old fii*m name. i 
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ParagTa23h XII (R. 42) provides: 

In case of dis|:»iite between the partners by 
reason of this contract, the partners, as also 
their legal successors and assigns, shall sub¬ 
mit same to a Board of Arbitration, which 
shall be constituted as follows: Each one of 
the partners sliall designate a disinterested 
party, and if the two arbitratoi^s thus ap¬ 
pointed should not agree, they shall appoint 
an umpire whose decision shall be binding 
upon both parties. 

These provisions of the partnershix) agreement 
indicate that the relation between Froelich and 
Arnhold, who foiined the firm of Froelich & Kutt- 
ner, was pui*ely a personal one. Kuttner and Arn¬ 
hold were the owners of the assets of the partner¬ 
ship. They were liable for the partnership’s debts. 
They were entitled under the agreement to share 
in the profits in a manner i)rovided. In the event 
a dispute arose between them, that dispute was to 
be settled by a Board of Arbitration. 

Merely calling this organization a juridical Iver¬ 
son for the 2 )urpose of permitting it to sue and 
be sued in a certain name can not change the fact 
that title to all of its property was equitably lield 
by the partners. If this organization were a juri¬ 
dical entity in any sense that an American corpo¬ 
ration is a juridical entity, both the legal and 
equitable title to the i)roperty would be in the cor- 
13oratioih Dis 2 )utes between the stockholders of 
the coiq^oration would not in any way affect the 
corporation. The debts of the corporation would 
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be i^ayable by the corporation; not by its stock¬ 
holders. 

The equitable title to the property being in ene¬ 
mies, the Custodian was entitled to seize it and to 
continue to hold it, since the Custodian is entitled 
to seize and hold property held for, by, on account 
of, and for the benefit of enemies. (Section 7 (c) 
of the Trading with the Enemy Act.) 

(C) The Philippine decisions fully hear out the position taken 

hy the appellees 

The appellant goes into great detail in demon¬ 
strating the fact that it is a juridic<xl person. 
From this it endeavors to draw the conclusion that 
the property was not enemy-owned. It is argued 
that since Section 9 provides that any person not 
an enemv mav recover property seized by the Cus- 
todian, the appellant is entitled to recover this 
property. Appellant concedes, as heretofore 
stated, that it is not a corporation. It is submitted 

that the appellant entii ely misconceivas the funda- 

1 

mental meaning of juridical personality. Assum¬ 
ing that the appellant is a juridical personality for 
the purpose of suing and being sued, and perhaps 
for other purely formal matters, it does not follow 
that it is so separate and distinct from the, persons 
composing it that its property can not be seized 
when both of the partners making up the ^associa¬ 
tion are enemies, and especially in view of'the fact 
th.at it appears that the property of tlie association 
IS owned equitably not by a separate and i distinct 


I 
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legal entity, as is the property of a corporation, but 
IS owned by the two partners. 

The great weight of authority of the Philippine 
decisions is to the effect that the partners in a gen¬ 
eral copartnership sucli as Froelich & Kuttner 
continue to remain the owners of the property 
which is used in the business. In Jackson v. Blum, 
1 Phil. Rep. 4, the Supreme Court of the Philip¬ 
pine Islands said: 

We shall briefly state the law applicable 
to the facts in the case: A partnership may 
be terminated bv the will or renunciation of 
one of the partners, provided no term has 
been fixed for its duration or when a term 
is I not fixed by the nature of the business. 
(Arts. 1700 and 1705 of the Civil Code). 

Personal or real property which each 
2 )artner possesses at the time of the execu¬ 
tion of the contract continues to he his pri¬ 
vate property, the usufruct only passing to 
the partnership. (Art. 1675 of the Civil 
Code.) 

Each cooinier has the absolute ownership 
of his part and of the fruits and benefits 
belonging thereto, and he therefore may sell, 
assign, or mortgage the same or substitute 
another in its enjoyment unless personal 
rights are involved. The effect of the sale 
or mortgage, however, so far as affects the 
coowners, shall be limited to that portion 
which may be allotted to him in the distri¬ 
bution at the termination of the community. 
(Art. 899 of the Civil Code.) (Italics 
supplied.) 



21 


The first objection which will be raised to this 
decision as applicable to the present case will be 
that the Court is discussing a Civil Code ipartner- 
ship. The difference between partnerships organ¬ 
ized under the Civil Code and those organized under 
the Code of Commerce of the Philippine Islands 
has also been settled by the Supreme Court of the 
Islands. In Prautch cC* Co. v. Hernandez, 1 Phil. 
Rep. 705, the Court said: 

It becomes necessarv to know what part- 
nerships are civil and what ones are mercan¬ 
tile in order to know in a particular case by 
what provisions of law the partnership there 
in question is governed. Is a commercial 
partnership distinguished from a civil one 
by the object to which it is devoted: or by the 
machinery with wdiich it is organized? We 
think that the former distinction is the true 
one. The Code of Commerce of, 1829 dis¬ 
tinctly provided that those partnershi})s were 
mercantile which had for their object an 
operation of commerce. (Art. 264.) The 
X^resent Code has not in our opinion made 
any radical change in this respect. Article 
123 provides that mercantile partnerships 
may be of any class, j^rovided ithat their 
agreements are lawful and their object 
industry or conunerce. (Italics sux)plicd.) 

This demonstrates the proi)osition that the only 
difference between the two types of concerns is the 
object of their organization. The fundamental legal 
attributes of both are the same. There is no differ¬ 
ence between the nature of the holding of the part- 
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nership property or the character of the organiza¬ 
tion. Numerous decisions by the Philippine Su¬ 
preme Court clearly indicate that the property of 
a general copartnership, such as the appellant, is 
o^^^led by the partners making up the association. 
In t]ie case of Sunico v. Chiudian. 9 Phil. Rep. 
625, the Court discusses the attributes of a general 
copartnership (compahia colectiva). In the course 
of the discussion the Court said: 

But article 127 of the Code of Commerce 
provides that— 

‘^uiUl the members of the general copart¬ 
nership, be they or be they not managing 
partners of the same, are personally and 
jointly liable ivith all their property for the 
results of the transactions made in the name 
and fo]* the account of the partnership, 

* -X- * 9? 

♦ 

And article 1144 of tlie Civil Code pro¬ 
vides that— 

creditor mav sue anv of the ioint debt- 
ors 01 * all of them simultaneouslv * * 


These ])rovisions clearly establish the rigjit 
of a ci'editor of the partnership {com})ariia 
colectiva) to bring his action against the indi¬ 
vidual partners and the partnership at tlie same 
time: and this riglit is not taken avv*av bv the 
provisions of article 237 of the Code of' Com¬ 
merce; because the rights secured therein can 
be and should be recognized and protected in 
the iudginent. (La Compania Maritinia vs. 
iMujioz.) In the case at bar the provision for 
the suspension of execution on appdlant’s 
judgment, and its satisfaction from the amount 
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whicli the appellee’s participation in the pro¬ 
ceeds of the HqiiMation of the partnership 
assets shall be’ found; to fall short of the total 
amount for \vhich judgment is allowed him 
against the’ partnership, seem to afford an 
eminently practical recognition' and! mode of 
preservation of the rights of both parties and 
should not be disturbed. 


That there are corporations in flie Philippine 

I ' 

Islands having very much the same attributes as 
corporations at common law is evidenced by the 
discussion of the Philippine Court in the; case of 
Pasciial V. Del Saz Orozco, 19 Phil. Pep. 82. That 


the appellant is not one of these, however,; is quite 
clear. 

In Rocha & Co. v. Crossfield et al., 6 Phil. Rep. 

I 

355, the Court had under consideration the pro¬ 
priety of the appointment of a receiver. Rocha & 
Co. was a sociedad en comandita, or limited partner¬ 
ship, under the Code of Commerce. Section 174 
of the Code of Civil Procedure provided amongst 
other things: 


When a receiver may he appointed. —A 

I 

receiver may be appointed in the follov;- ' 
ing cases: ■ 

(1) When a corporation has been dis¬ 
solved, or is insolvent,- or is in imminent 
danger of insolvency, or has forfeited its 
corporate rights. 

One of the contentions was that Rocha & Co. 
came within the provisions of Subdivision (1) of 
Section 174. In disposing of this contention the 
Court said: 

41325—27 4 j 
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In one of the orders made by the court 
below relating to the receiver, its authority 
for making it was based on paragraphs 2 
and 4 of section 174 of the Code of Civil 
Procedure above quoted. In a subsequent 
order this ground was abandoned and the 
appointment was based on paragraph 1 of 
said section, the court holding that a special 
partnership was a corporation within the 
meaning of said section 174. This claim 
can not he sustained, and, in fact, it was not 
urged in the argument of this case in this 
court. (Italics supplied.) 

Appellant i^laces great reliance upon certain 
statements made in an opinion of the Attorney 
General of the Philippine Islands, dated June 8, 
1890. (5 Op. Atty. Gen. P. I. 385.) This opinion 

deals onlv with matters of form and not of sub- 
stance. A quotation of the questions which the 
Attornev General was asked to answer will show 
the nature of the matters dealt with in the opinion. 
These questions were: 

1. In the case of an unregistered partner¬ 
ship is it necessary that all partners sign, 
including both active and silent and those 
temporarily or permanently absent from the 
Philippine Islands? 

2. Is an unregistered paiinership to be 
recognized by the Government for any pur¬ 
pose whatsoever; that is to say, do not the 
laws compel the registration of partnerships 
in specific terms, and is it proper that the 
Govemment should recognize as legally ex¬ 
isting and capable of doing business an asso- 
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ciation that is in fact transacting business 
in violation of the letter of the law? 

3. What is the proper form of si^ature 
which should be attached in the case of a 
partnership, and more particularly in respect 
to an unregistered partnership? 

One of the principal cases relied on by the ap¬ 
pellant is that of Prautch & Go, v. Hernandez, 1 
Phil. Rep. 705. In that case the question was 
whether or not a partnership should be permitted 
to sue in the partnership name when it had not 
registered in compliance with the teims of the Act 
of Commerce. Here again the question was purely 
one of form. In the case of Vargas & Co, v. Chan 
Hang Chiu, 29 Phil. Rep. 449, also relied upon by 
the appellant, the question involved was whether 
or not a judgment should be set aside because the 
defendant in the previous case had not been served 
with summons. The summons, it appeared, had 
been served upon the managing agent of the part¬ 
nership. Here again the question involved was 
one of procedure and not of substance. 

Another ease cited by the appellant is Arhenz v. 
Gmur, 32 Phil. Rep. 117. All that this case held 
was that if part of the partnership assets of an in¬ 
solvent partnership is transferred to one^ of the 
partners, the creditors of the partnership were 
entitled to have the transfer set aside unless the 
full value vras paid for the assets. It is interest¬ 
ing to note that the Court dealt with the question 
along general lines of partnership law as recog¬ 
nized at common law. In fact, the Court cites Par- 
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sons oil Parriuo'sliip. 
tile Court said: 


in the coure oi: the opinion 


«• 


Cndoubtodly, the thiee partners could 
ec as they pleased about tiieir joint prop- 
ci'ty atici all the parts of it: and so tliey could 
ribout their j'lint obligations. And all such 
agree:iient? are valid, so far as tliey do not 
affect the i-ight of creditoTs. Thus, the three 
i;artne:s could agree Vo dissolve, and divide' 
all liie ])rop( i-tv in a certain way s})ecifying 
tliat one sliadl ha\'e diis, another that, and the 
third that tiling, jov they could make such an 
agreement aliout some one or more things, 
and not about all. AH such agreements 
would determine- their pi'operty rights in 
these- things etfeclively as to- the partners 
themselves. But all- the assets of this insol¬ 


vent firm are just as liable for the debts of 
the firm, after such division or settlement 
among partners, as they were before. 


Appellant extracts from the decision of the 
Court m Hong Kong cf* Shanghai Bank v. xildecoa 
ct Co., 30 Phil. Rep. 255, one sentence upon which 
it relies to sustain the proposition that the property 
of a partnership such as the appellant is held sep¬ 
arate and distinct from the partners. The sentence 
used by appellant is in no way indicative of the 
holding of the Court, and can not be understood 
in favor of appellant if left in its context. The 
following quotation from the opinion is much more 
indicative of what the Court held: 


The question is presented. Could the 
mother of the three children legally bind 
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them as industrial partners of the firm of 
Aldecoa & Co. under the above facts? ; If so, 
are they liable jointly and severally with all 
their property, both real and personal, for 
the debts of the firm? That all industrial 
partners of an ordinary general mercantile 
partnership are liable with all their prop¬ 
erty, both personal and real, for all the debts 
of the firm owing to third parties precisely 
as a capitalistic partner has long since been 
definitely settled in this jurisdiction, not¬ 
withstanding provisions to the contrary in 
the articles of agreement. (Coinpama 
Maritrma v. Mtmoz, 9 Phil. Eep. 326.) 

Perhaps the greatest reliance is placed! by the 

appellant on the ease of Campos Rueda d' Co. v. 

Pacific Commercial Co., 44 Phil. Rep. 916., In the 

first place, the association discussed in That case 

was a limited paifnership, vrliich the appellant is 
« 

not. In the second place, the question involved 
w^as one of construction of the Insolvency Law of 
the Philippine Islands. The Couii; was called up¬ 
on to sav whether or not a limited partnershro 
could be declared insolvent if it had committed the 
acts of insolvency set out in the statute because it 
did not appear that the partners were ihsolvent. 
The Insolvency Law which tl}e Court was called 
upon to interpret provided (Act No. 1956, Pub. 
Laws P. I., Vol. 7, Sec. 20): 

Sec. 20. * * * The following shall be 

considered acts of insolvency, and the peti¬ 
tion for insolvencv shall set forth one or 
more of such acts; * * * (11) tliat be- 




sons on P;irvnei'slup. In the coure of the opinion 
the Court said: 

Undoubtedly, the tbiee partners could 
agree as they pleased about their joint prop- 
ertr atid all the r^arts of it: and so tiicv could 
cibout their joint obligations. And all such 
agreenients are valid, so far as they do not 
affect the right of creditoTs. Thus, the three 
i;art.ne:s could agree to dissolve, and divide^ 
all ilie ])ropciiy in a certain way specifying' 
that one sludl ]]a\'e ^ liis, another that, and the 
third that tiling, or they could make such an 
agreement about some one or more things, 
and not about all. AH snch agreements 
vrouid determine- thefr property rights in 
these- things eH-ec • ively as to- the partners 
themselves. But all the assets of this insol¬ 
vent firm are just as liable for the debts of 
the firm, after such division or settlement 
among partners, as they were before. 

Appellant extracts from the decision of the 
Court in Hong Kong d* Shanghai Bank v. Aldecoa 
ct Co., 30 Phil. Rep. 255, one sentence upon which 
it relies to sustain the proposition that the property 
of a partnership such as the appellant is held sep¬ 
arate and distinct from the partners. The sentence 
used by appellant is in no way indicative of the 
holding of the Court, and can not be understood 
in favor of appellant if left in its context. The 
following quotation from the opinion is much more 
indicative of what the Court held: 

The question is presented, Could the 
mother of the three children legally bind 
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them as industrial partners of the firm of 
Aldecoa & Co. under the above facts?; If so, 
are they liable jointly and severally with all 
their property, both real and personal, for 
the debts of the firm? That all in4ustrial 
partners of an ordinary general mercantile 
partnership are liable with all their prop¬ 
erty, both personal and real, for all the debts 
of the firm owing to third parties precisely 
as a capitalistic partner has long since been 
definitely settled in this jurisdiction, not¬ 
withstanding provisions to the contrary in 
the articles of agreement. (Compania 
Mariiima v. Munoz^ 9 Phil. Rep. 326.) 

Perhaps the greatest reliance is x^laced by the 
appellant on the case of Campos Rueda cf* Co. v. 
Pacific Commercial Co., 44 Phil. Rep. 916. In the 
first place, the association discussed in that case 
was a limited partnership, Avliich the appellant is 
not. In the second place, the question involved 
w^as one of construction of the Insolvency Law of 
the Philippine Islands. The Conid was called up¬ 
on to sav whether or not a limited i)aidnership 

I 

could be declared insolvent if it had cominitted the 


acts of insolvency set out in the statute because it 
did not appear that the partners were insolvent. 
The Insolvency Law which the Court was called 
upon to interpret provided (Act No. 1956, Pub. 
Laws P. I., Vol. 7, Sec. 20): 


Sec. 20. * * * The following shall be 
considered acts of insolvency, and, the peti¬ 
tion for insolvencv shall set forth one or 
more of such acts; * * * (11) tliat be- 


ing a merchant or tradesman he has gen¬ 
erally defaulted in the payment of his cur¬ 
rent obligations for a period of thirty 
days * * 

In the case cited the partnership had defaulted 
in pa}unent of its current obligations for a period 
of thirty days. The Act specifically provided that 
such conduct should be considered an act of insol¬ 
vency if done by a merchant or tradesman. If the 
paitnership was a merchant or tradesman and had 
committed that act, it had committed the acts of 
insolvency. Article I of the Code of Commerce 
(App. p. 1) provides: 

Artjcle 1. The following are merchants 
for the purposes of this code: 

1. Those who, having legal capacity to 
trade, devote themselves thereto customarily. 

2. Commercial or industrial associations 
wliich are formed in accordance with this 
code. 

It will therefore be seen that the decision in this 
case did no more than to follow the definitions laid 
down in the statute. The partnership would be 
considered insolvent even though under Article 127 
of the Code of Commerce (App. p. 39) all the mem¬ 
bers of a general copaii’iiership are personally and 
jointly liable with all their property for the results 
of the transactions made in the name and for the 
account of the partnership. 

Strachan & MacMurray v. Emaldi, 22 Phil. Rep. 
295, simply held, as dictum, that a partnership 
which had not been registered could not sue in the 


partnership name. As a matter of fact, the case 
held that where all the partners were plaintiffs the 
suit would not be dismissed because of the^ failure 

_ I 

to register. The Court said: 

We have frequently held that while an 
irregular unregistered commercial partner¬ 
ship has no juridical personality as such to 
maintain a suit and recover judgment in the 
partnership name, nevertheless the individ¬ 
ual members of such a firm mav maintain a 

V I 

suit jointly, and persons dealing with the 
partnership are estopped from denying the 
right of the members of the partnership so 
to do. i 


If, as appellant claims, this organization known 
as a general copartnership under the Philippine 
law is to be considered as separate and distinct from 
its members this would be a somewhat unusual 
result. 


Appellant quotes from the syllabus in Unson v. 
Ahrera, 14 Phil. Rep. 146. A full quotation of the 
real holding of the Court in the body of the opinion, 
however, will show that there is nothing in this 
case which militates against the position of the 

_ i 

appellees. The Court said 


It should be noted that the credits amount 


to P2,884.63, and the value of the stock on 
hand, according to the complaint and the 


aforesaid book, amoimts to only Fl,541.49, 


and that as long as there appears no proper 
liquidation of the partnership accounts, all 
cash, stock on hand, and bills receivable be- 
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long to the partnership without prejudice to 
such responsibility as, from the evidence, one 
partner might be shown to have contracted 
in favor of the other. 


Here again the Court is looking upon the organi¬ 
zation as a partnership. 

Another quotation is made by the appellant from 
the case of Wahl v. Bonaldson Sim & Co., 5 Phil. 
Rep. 11. The entire quotation, however, explains 
the quotation made by the appellant: 


We hold that the record shows that the 
defendant in tins case was a collective part¬ 
nership, orgai'iized under the provisions of 
the Code of Commerce, and was therefore a 
juridical person, under article 116 of the Code 
of Commerce and under article 35 of the 
Civil Code. According to the latter article 
it had a uersonalitv distinct from that of each 
one of ti:e partiun-s. To sucli persons section 
119 of tlie (^Vde of Civil Procedure has no 
ai) 2 )lication; the death of Donaldson Sim dis- 
S'dved the partnership, but the liquidation of 
its alfai'S is by law (art. 229 of the Code of 
(^oninierce; intrusted, not to the executors 
of the de(‘eas8d paidner, but to the surviving 
pai'tners or to liquidators appointed by them. 
This niav ])c inferred also from the ])rovi- 
sions of sections G64 and 665 of the Code of 
Civil Procedure. 


It is not unusual for ])rovision to be made in com¬ 
mon-law partnerships ])ermitting surviving part¬ 
ners to wind up the alfairs of the partnership upon 
death of a partner. The fact that the same provi- 
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_ I 

sion is made by statute in the Philippine; Islands 
does not change the legal effect. 

So all the cases cited by the appellant :may be 
explained and shown not to be contrary to the 
contention made by the appellees. 

It is quite apparent from all the foregoing cases 
that the property of a partnership such as; tlie ap¬ 
pellant is owned by the partners. Both of the 
partners in the present case were enemies. , 

The theory upon which the appellant seeks to 
recover is tenuous in the extreme. Reduced to its 
simplest proportions, this contention is that since 
the Civil Code of the Philippine Islands provides 

I 

that associations are juridical persons, therefore 
the appellant is a juridical personality under the 
Philippine law, and is a person within the mean¬ 


ing of Section 9 (a) of the Trading with the Enemy 
Act, and is therefore entitled to recover the prop- 
ertv seized bv the Custodian. 

•• j 

Appellant concedes that it is not a corporation. 
(Appellant’s brief, p. 34.) It contends, however, 
that the question invr>lving the beneficial' owner¬ 
ship of the property seized is not material, and 
that regardless of the fact that the property seized 
was beneficiallv owned bv enemies it should be 

turned over to the appellant. Followed to its logi- 

; 

cal conclusion, the same argument would have ap¬ 
plied in Keppehnann v. Kcppclmann, supra; In re 
Miller, supra; and Farmers Loan c& Trust Co. v. 
Miller, supra. In the Kcppelmann case, ;for in- 
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stance, the trustees could have stated that thev 

7 v 

were juridical j^ersoiis and being resident in the 
United States were not enemies under Section 9 (a) 
of the Trading with the Enemy Act, and that they 
held the legal title to the property and should 
therefore* be entitled to recover it. 

The case of Bclin, Meyer cf Co. {Ltd.) v. Miller^ 
266 U. S. 457, has no application to the case at bar. 
In that case the j^roperty of a British corporation 
was seized by the Alien Property Custodian. The 
corporation sued to recover the property. It was 
admitted that the plaintiff was a British corpora¬ 
tion organized under the laws of a British colonv. 
It was a corporation having all the attributes of a 
common-law corporation. The Supreme Court 
held that the fact that the stock in a corporation 
was owned by enemies did not make the corporation 
an enemy and its property subject to seizure. 
Such is not the case at bar. 

Under the Code of Commerce of the Philippine 
Islands and under the decisions of the Philippine 
Supreme Court, a copartnership, such as the appel¬ 
lant, holds its property beneficially for the partners. 
Had the appellant been an association organized 
under the provisions of Articles 151 ff. (Ax)p. p. 45), 
a different question might have been presented, 
since those sections provide for the organization of 
corporations. It is interesting to note that the 
Article of the Civil Code (Art. 35, App. p. 59) 
which relates to juridical persons, i^rovides that 
certain persons are juridical persons, namely: 
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Associations of private interest,’ be they 
civil, commercial, or industrial, to \yhich the 
law may grant individual legal existence, in¬ 
dependent of that of each member thereof. 

Under the Code of Commerce of the Philippine 
Islands (Art. 122, Api3. p. 37) general copartner¬ 
ships, limited copartnerships, and corporations are 
all classed as associations. If appellant’s argument 
as to the consequences flowing from the fact that the 
copartnership has juridical personality is sound, 
then tliere is no distinction whatsoever between gen¬ 
eral copartnerships, limited copartnerships, and 
corporations, since the Civil Code provides that 
associations shall be juridical persons. This is man¬ 
ifestly erroneous, however, since the Code of Com¬ 
merce clearly distinguishes between the three types 
of organizations in numerous ways, and the deci¬ 
sions of the Philippine Supreme Court emphasize 
the distinctions. One of the chief distinctions be¬ 
tween the three is the fact that the property of 
general copartnerships is beneficially held for the 
benefit of the partners. {Jackson v. Blum, supra,) 
The appellant goes into great detail in analyzing 
the decision of the Supreme Court of the District 
of Columbia in the case of Mumm & Co. v. Miller. 
The fact that the same Court decided the 
Mumm case in one way and the case at bar in 
another would seem to be answer enough to the 
proposition that the two cases were alike. In 
the Mumm case voluminous testimony was' adduced 
to prove the law of France which was there under 





34 


consideration. The Court was controlled by that 
testimony. The question involved in that case was 
a question of fact to be determined from the evi¬ 
dence. The question in the case at bar is a question 
of law to be decided by the Court. Here the Court 
has before it not only the written law of the Philip¬ 
pine Islands but the decisions of the Courts of the 
Philippine Islands rendered since the Islands came 
under the jurisdiction of the United States. 

Although these appellees do not concede that the 
Mumm case has any bearing upon the case at bar, 
it is submitted with the greatest deference that the 
Mumm case was incorrectly decided. 

CONCLUSION 


The appellant is a general copartnership organ¬ 
ized under tlie laws of the Philippine Islands. 
Both of tile partners were enemies. The partners 
were the beneficial owners of the property. The 
A1 ien Pro]:)erty Custodian was therefore entitled to 
seize tlie property, and the Treasurer of the United 
States is entitled to retain possession of the pro¬ 
ceeds of the sale thereof. 

Thu oKCRKn ov xhk Srpuioin Couht or thu Bis- 
TIUCT or OoLlTviBIA SMOl'LD Bl*: AFFIRMF-U- 
Kes]>ectfr;lly submitted. 

l^KYTOX GomK)^, 

Attonieij of the United States 
ill find for the District of Columbia. 

Dkax Hjll Staxlfy, 

Sj.o’cial Assistant to the Attorneij General^ 

Attorneys for Appellees. 

1927. 



RELEVANT PROVISIONS OF THE CODE OP COMMERCE OF 

THE PHILIPPINE ISLANDS 


CODE OF COMMERCE 


Book 1. MKRCKAXTe. and Co:\r:^iKKCr: ix OKXiKAK 
Title 1. and comyneycial tranmctions 

Article 1. The foilov/ir.g arc mercliaiits for tlie 
purposes of this code: : 

1. Those v’ho, haxmg legal capacity to trade, de¬ 
vote themselves tliereto cTistomai'ily. 

2. CommereiaJ or iudustrial assoeiatious which 
are formed in accordance with this code. ' 


* * * * * 

Title II. Commercial J^egistrics 

Art. 16. A commercial registry shall be opened 
in all the capitals of provinces, composed of two 
independent books, in which there shall be recorded: 

1. Private merchants. ; 

2. Associations. 

In the coast provinces, and in those of the interior 
where it is considered advisable on account of the 
existence of a navigation service, the registry shall 
contain a third book in which to record vessels. 

Art. 17. The record in the commercial registry 
shall be optional for private merchants and com¬ 
pulsory for associations established in accordance 
with this code or with special laws, and for vessels. 




Book Secoxd.—Special Commercial Contracts 
Title. I. Commercial AHsociations 


section first 


Manner of establishing associations and their hinds 

Art. 116 . Articles of association bv which two or 
more p(n'sons obligate themselves to place in a com¬ 
mon fund any ])i*operty, industry, or any of these 
tilings, in order to obiain profit, shall be commercial, 
no matter what its class may be, provided it has 
been estaldished in accordance with the provisions 
of this code. 

After a commercial association has been estab¬ 
lished. it shall have legal representation in all its 
a.cts and contracts. 

Art. 117. Articles of association, executed with 
tl:e essential requisites of law, shall be valid and 
binding between the parties thereto, no matter what 
form, conditions, and combinations, legal and 
honest, are embraced therein, provided they are not 
expressly prohibited by this code. 

The establishment of land, agricultural, issue, 
and discount banks, of loan and mortgage loan asso¬ 
ciations, of concessionnaires of public works, manu¬ 
facturing, general warehouses, of mines, of the 
establishment of principals and life annuities, of 
insurance and other associations, the purpose of 
which is any industrial or commercial enterprise, 
shall be unrestricted. 

Art. 118. Contracts executed between commer¬ 
cial associations and any other persons capable of 
binding themselves shall be valid and binding, pro¬ 
vided the same are legal and honest, and that the 
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requisites mentioned in the following article have 
been complied with. 

Art. 119. Every commercial association; before 
beginning business shall be obliged to record its 
establishment, agreements, and conditions in a 
public instrument, which shall be presented for 
record in the commercial registry, in accordance 
with the provisions of article 17. 

Additional instruments which modify or alter in 
any manner whatsoever the original contracts of 
the association are subject to the same formalities, 
in accordance with the provisions of article ,25. 

Partners can not make private agreements, but 
all must appear in the articles of copartnership. 

Art. 120. The persons in charge of the manage¬ 
ment of the association who do not comply With the 
provisions of the foregoing article shall be respon¬ 
sible together with the persons not members of the 
association with whom thev mav have transacted 
business in the name of the same. 

Art. 121. Commercial associations shall be gov¬ 
erned bv the clauses and conditions of their articles, 
and in all that is not determined and prescribed 
therein, by the provisions of this code. 

Art. 122. As a general rule commercial associa¬ 
tions shall be established by the adoption of any of 
the following forms: 

1. The regular general copartnership in which 

all the partners, under a collective and commercial 
name, bind themselves to participate, in the pro¬ 
portion which may be established, in the same rights 
and obligations. i 

2. The limited copartnership to wliich ;one or 
more persons contribute a specific amount of: capital 
to a common fund, in order to be liable for tbe social 
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transactions execulod oxelusivelv bv o'iiers under a 
collective name. 

3. The corporation, in which the' members form 
the common fund bv means of specific parts or’ por¬ 
tions, repi esented by shares or in any other unques¬ 
tionable manner, leaving its management to remov¬ 
able managers or administrators, who represent the 
company under an appropriate denomination ac¬ 
cording to the purpose or undertaking the funds 
are destined to. 

Art. 123. Commercial associations mav be, ac- 
co^vang to the character of their operations— 

Loan associations. 

Banks of issue and discount. 


Mortgage loan associations. 

Minina' associations. 

Agricultural banks. 

c? 

Concessionaires of railroads, tramwavs, and 
public works. 

General waiehouse companies. 

And of other kinds, provided their agreements 
are legal, and industry or commerce is their object. 

Art. 124. Mutual fire insurance companies, com¬ 
panies of tontine life combinations for help in old 
age, and companies of any other class, as well as 
cooperative companies of production, loan, or con¬ 
sumption, shall only be considered commercial, and 
shall be subject to the provisions of this code when 
they are engaged in commercial transactions which 
are not mutual or when they are converted into 
associations charging a fixed premium. 


SECTIOX SECOND 


General copartnerships 

Art. 125. The articles of general copartnership 
must state— 



The names, surnames, and domiciles of' the 
partners. 

The firm name. 

The names and surnames of the partners to whom 
the management of the firm and the use of its signa¬ 
ture is intrusted. ' 

The capital which each partner contributes in 
cash, credits, or property, stating the value given 
the latter or the basis on which their appraisement 
is to be made. 

The duration of the copartnership. 

The amounts which, in a proper case, are to be 
given to each managing partner annually for his 
private expenses. 

There mav be also included in the articles the 
%/ 

other legal agreements and special conditions which 
the partners may wish to make. 

Akt. 126. The general copartnership must trans¬ 
act business under the name of all its members, of 
several of them, or of one only, it being necessary 


to add in the latter two cases to the name or names 
given the words “and company.” 

This genei-al jianie shall constitute the firminame 
or signature, in whicli there may nc^'er be included 
rlie name of a person who is not at the time a part¬ 
ner in the association. i 


Those who, not being members of the partner¬ 
ship, include xlvAv names in the firm denomination 
shall be subject to joint liability, without prejudice 
to the penal liability which may be proper, i 
Art. J27. All the members of the general copart¬ 
nership, be they or be they not managing partners 
of the same, are personally and jointly liable with 
all their property for the results of the transactions 
made in the name and for tlie account of tlie part- 
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nership, under the signature of the latter, and by a 
person authorized to make use thereof. 

Art. 128. The partners not duly authorized to 
make use of the firm signature shall not make the 
company liable through their acts and contracts, 
even though thev execute them in the name of the 
latter and under its signature. 

The civil or criminal liabilitv for these acts shall 
be incurred exclusively by the authors thereof. 

Art. 129. If the management of the general co¬ 
partnerships has not been limited by a special in¬ 
strument to one of its members, all of them shall 
have the right to take part in the direction and 
management of the common business, and the 
pai'tners i^resent shall come to an agreement with 
regard to all contracts or obligations which may 
interest the company. 

Art. 130. No new obligation shall be contracted 
against the will of one of the managing partners, 
should, he have expressly stated it; but if, however, 
it should be contracted it shall not be annulled for 
this reason, and shall have its effects without preju¬ 
dice to the liability of the partner or partners who 
contracted it to the common capital on account of 
the failure thev mav cause. 

Art. 131. Should there be partners especially in¬ 
trusted with the management, the other partners 
can not opi)ose nor hinder the actions of the former 
nor prevent its effects. 

Art. 132. When the special power to manage and 
to use the signature of the copartnershi}) has been 
conferred in a special condition of the articles of 
copartnership, the person who obtained the same 
can not be depiived thereof; but should the latter 
make an improper use of said power, and his man- 
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agemeiit cause serious damage to the common‘capi¬ 
tal, the rest of the partners may appoint from 
among themselves a comanager to take part in all 
transactions, or they may request the rescission of 
the articles before the judge or court of competent 
jurisdiction, who shall declare them annulled should 
said damage be proven. 

Art. 133. In general copartnerships all the part¬ 
ners, be they managing or not, have a right to ex¬ 
amine the condition of the administration and of 
the bookkeeping and to make the objections 'which 
they may consider proper, in accordance with the 
agi'eements contained in the articles of cojDartner- 
ship or in the general provisions of law. 

Art. 134. Transactions made by the partners in 
their own names and with their private funds shall 
not be communicated to the company nor shall it be 
liable therefor, provided they are of a kind that 
partners may legally make for their own account 
and risk. ' 

Art. 135. The partners can not apply the funds 
of the copartnership nor make use of the finn sig¬ 
nature for business for their own account; and 
should they do so, they shall lose to the i benefit 
of the company that part of the profit which in 
the transaction or transactions made in this man¬ 
ner may be due them, and the articles of 'copart¬ 
nership in so far as they are concerned shall be 
annulled, without prejudice to the return of the 
funds they may have made use of, and to indem¬ 
nify the copartnership for all loss and damage 
which it may have suifered. 

Art. 136. In general copartnerships which do 
not transact business in a specific branch of com¬ 
merce their members can not make transactions for 

t 
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their own account without the previous consent of 
the copartnership, which can not refuse it with¬ 
out proving that it will suffer thereby manifest and 
pecuniary damage. 

Partners who do not comply with this provision 
shall contribute to the common funds the profit 
they may derive from these transactions and shall 
individually suffer the losses should there be any. 

Art. 137. If the copartnership fixed in its ar¬ 
ticles of copartnership the branch of commerce it 
is to engage in, tlie partners may legally transact all 
commercial business they may desire, provided it 
does not belong to the kind of transactions the 
copartnership of which they are partners is en¬ 
gaged in unless there is a special agreement to the 
contrary. 

Art. 138. Partners giving their services and not 
contributing any capital {socio industrial) can not 
engage in transactions of any class whatsoever, un¬ 
less expressly permitted to do so by tlie company, 
and should they do so the partners furnishing the 
capital (sod os capitalist as) may, at their option, re¬ 
move them from the company, depriving them of 
tlie prehts due them in the same, or they m^ay enjoy 
the profits said riartners may have obtained in 
violation of this provision. 

Art. 139. In general or in limfited copartner¬ 
ships no partner may I’emove or divert from the 
common funds a larger amount than that assigned 


to eacli one for Ins personal expenses; should he do 
so, he may be compelled to repay it as if he had not 
com])ieted the nortion of the capital winch lie bound 


Iiimsel r to contrilmte to 
Art. 140. Should tlie 
the articles of co];artn 


the copartnership, 
re not have been stated in 
ershir) the portion of the 

j A 
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profits to be received by each partner, said profits 
sliall be divided pro rata, in accordance with the 
interest eacli one has in the copartnership, partners 
wlu> have not contributed any capital, but giving 
tl'icir services, receiving in the distribution the same 
amount as the partner who contributed the smallest 
capital. 

Art. 141. I.osses sliall be computed in the same 
proportion among the partners who have contrib¬ 
uted capital, without including those who have not, 
unless by special agreement the latter have been 
constituted as participants therein. 

Art. 142. The copartnership must credit to the 
partners the expenses they may incur, and indem¬ 
nify them for the damages they may suffer, im¬ 
mediate! v and directly bv reason of the business 
wliicli the former may intrust to them; but it shall 
not be bound to indemnify for the losses the part¬ 
ners may incur by their own fault, in an accidental 
case, or on account of any other reason, independ¬ 
ent of the business, during the time they took in 
transacting the same. 

Art. 143. No partner can transfer to another 
person the interest he may have in the copartner¬ 
ship, nor can he substitute another person^ in his 
place for tlie discharge of the work under his; charge 
in the partnership administration without the 
previous consent of the partners. 

Art. 144. The damage suffered by the copartner¬ 
ship by reason of malice, abuse of powers, br seri¬ 
ous negligence on the part of one of the partners, 
shall obligate tlie author thereof to indemnifv it, 
should the otlier partners request it, provided an 
express or virtual approval or ratification of the 


I 
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act on which the claim is based can not be deduced 
in anv manner whatsoever. 

SECTION THIRD 

' Limited copartnerships 

Art. 145. The same statements shall be included 
in articles of limited copartnerships which are 
recpiired for those of general copartnerships. 

Akt, 146. Limited copartnerships must transact 
business under the name of all the members 
thereof, of several of them, or of one only, it being 
necessarv to add in the latter two cases to the name 
or names given, the vrords ‘^and company” and in 
all Ccises the words ‘^limited copartnership.” 

Art. 147. This general name shall constitute the 
firm name, in which there may never be included 
the names of special partners. 

Should any special partner include his name or 
permit its inclusion in the firm name, he shall be 
subject, with regard to persons not members of the 
copartnershi]), to the same licibilities as the man¬ 
aging partners, without ac(juiring any more rights 
than those corresponding to liis character of special 
partner. 

Art. 148. All the members of the copartnership, 
be they or be they not managing partners of the 
limited copartnership, are jointly and severally 
liable for the results of the transactions of the lat¬ 
ter in the same manner and to the same extent as 
in general coiiartnerships, as set forth in article 
127. 

They shall furthermore have tlie same rights and 
obligations wLich are prescribed in the foregoing 
sections for partners in general copartnerships. 
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The liability of special partners for the obliga¬ 
tions and losses of the copartnership shall be lim¬ 
ited to the funds which they contributed or bound 
themselves to contribute to the limited copartner¬ 
ship, with the exception of the case mentioned in 
article 147. 

Special partners can not take any part whatso¬ 
ever in the management of the interests of the 
copartnership, not even in the capacity of special 
agents of the managing partners. ! 

Art. 149. The provisions of article 144 shall be 
applicable to partners in limited copartnerships. 

Art. 150.. Special partners can not examine the 
condition and situation of the management of the 
partnership except at the times and under the pen¬ 
alties prescribed in the articles of copartnership or 
in additional ones. 

Should the articles not contain any provision of 
this character, the balance of the copartiiership 
shall be communicated to the copartners at the end 
of the year without fail, exhibiting for a period 
which can not be less than fifteen davs the exact 
data and dociunents proving said balance and per¬ 
mitting the transactions to be understood. • 

i 

SECTION FOURTH 
Corporations 

Art. 151. The articles of incorporation must in¬ 
clude— 

The names, surnames, and domiciles of the incor¬ 
porators. 

The name of the corporation. i 

The designation of the person or persons who are 
to direct the affairs of the same and the maimer of 
filling vacancies. 
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The corporation capital, stating the value at 
which property, not cash, contributed has been ap¬ 
praised, or the basis on which the appraisement is 
to be made. 

The number of shares into which the corporation 
capital is divided and represented. 

The period or periods within which the portion 
of the capital not subscribed at the time of incor¬ 
poration is to be contributed, otherwise stating the 
person or persons authorized to determine the time 
and manner in which the assessments are to be 
made. 

The time the corporation is to continue in ex¬ 
istence. 

The transactions the capital is to be employed in. 

The periods and manner of calling and holding 
general ordinary meetings of members, and the 
cases and manner of calling and holding extraordi- 
narv ones. 

The submission to the vote of the majority of 
the meeting of members, duly called and held, of 
such matters as may properly be brought before the 
same. 

The manner of counting and constituting the 
majority, in order to adopt binding resolutions, at 
ordinarv as well as at extraordinary meetings. 

t. %/ 

There mav furthermore be included in the arti- 
cles all legal agreements and special conditions the 
members may agree to. 

Art. 152. The name of a corporation shall be 
adequate to the purpose or purposes of the branch 
of business adopted. 

Xo name can be adonted identical with that 

Jl. 

a preexisting corporation. 
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Art. 153. The liability of the members of a corpo¬ 
ration for the obligations and losses of the same 
shall be limited to the funds thcv contributed or 
bound themselves to contribute to the corporate 
capital. 

Art. 154. The corporate capital, composed of the 
stock and of the accrued profits, shall be liable for 
the obligations contracted in its management and 
administration by a person legally authorized 
thereto and in the manner prescribed in the articles 
of incorporation, by-laws, or regulations. ' 

Art. 155. The managers of corporations shall be 
designated bv the members thereof in the manner 
determined in the articles of incorporation, by-laws, 
or regulations. i 

Art. 156. The managers of a corporation are its 
agents, and during the time they observe the rules 
of the commission they shall not be subject to per¬ 
sonal nor to joint liability on account of the corpo¬ 
ration business; and if, by reason of infraction of 
the laws and the statutes of the corporation, or if 
by acting in violation of the legitimate resolutions 
adopted at general meetings, they should incur 
losses, and there should be several persons respon¬ 
sible tlierefor, each one of the latter shall answer 
pro rata. 

Art. 157. Corporations are under the obligation 
to publish monthly in the Gaceta de Madrid a 
detailed balance of the business, stating the rate at 
which the balance on hand in securities is calcu¬ 
lated, as well as all kinds of property, the prices of 
which can be quoted on exchange. 

Art. 158. The members or stockholders of cor¬ 
porations can not examine the management thereof 
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nor make any investigation with regard thereto ex¬ 
cept at the times and in the manner prescribed by 
their statutes and regulations. 

Art. 159. Corporations existing prior to the pub¬ 
lication of this code, and which are still governed 
by their regulations and by-laws, may choose be¬ 
tween continuing to be governed thereby or by the 
provisions of this code. 

SECTION FIFTH 

SJiare-s 

Art. 160. The common capital of limited copart- 
ne]*shii3s belonging to the special partners and that 
of cor])orations may be represented by shares or 
other equivalent certificates. 

Art. 161. The shares may be payable to order or 
to bearer. 

Art. 162. The shares payable to order must be 
recorded in a book which the copartnership or cor¬ 
poration shall keep for this purpose, and in which 
subsequent transfers shall also be -entered. 

Art. 163. The shares payable to bearer shall be 
enumerated, and shall be recorded in stub books. 

Art. 164. In all certificates of shares, either pay¬ 
able to order or to bearer, there shall always be 
entered the sum which has been paid on account 
of its nominal value or that they are fully paid. 

In shares i)ayable to order, until the full cost 
thereof has been paid, the first subscriber or holder 
of the share, his assignee, and each joerson succeed¬ 
ing the latter, should they be transferred, shall 
answer for the jjayment of the poifion not con¬ 
tributed, jointly and at the option of the directors 
of the corporations, against whose liability, thus 
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determined, no agreement whatsoever suppressing 
it can be established. 

After an action to enforce said liability has been 
instituted against any of the persons mentioned in 
the foregoing paragraph no new action against any 
other of the holders or assignees of the shares can 
be instituted, except when it is proved that the per¬ 
son who was first or previously proceeded against 
is insolvent. 

When shares not fully paid for are payable to 
bearer the persons who appear as the holders 
thereof only shall be liable for the payment of their 
share. Should they not appear, making a personal 
claim imi)ossible, the corporations or copartner¬ 
ships may order the calling in of the certificates 
corresponding to the shares on which the requisite 
quotas for the full payment of the value of each 
one have not been satisfied. 

In such case the copartnerships or corporations 
shall have the right to issue duplicate certificates 
of the same shares, in order to convev them for 
and against the account of the defaulting holders 
of the certificates annulled. 

All shares shall be payable to order until :50 per 
cent of their nominal value has been paid in. ' After 
said 50 per cent has been paid in they may be con¬ 
verted into shares payable to bearer, if it is thus 
resolved upon by the copartnerships or corporations 
in their by-laws or by means of special acts subse¬ 
quent to the same. 

Art. 165. New series of stock can not be issued 
before the total payment of the series previously 
issued has been made. Any agreement to the con¬ 
trary included in the articles of copartnership* or 
of corporation, in the by-laws or regulations, or any 
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resolution adopted at a general meeting of members 
in opposition to this precept shall be null and of 
no value. 

Art. 166. Corporations may only purchase their 
own shares with the profits of their capital for the 
purpose of amortization. 

In case of a reduction in the corporate capital, 
when it is proper in accordance with the provisions 
of this code, there mav also be amortization with 
a portion of said capital, the legal measures which 
may be considered advisable being employed. 

Art. 167. Corporations can never give guaranties 
by pledging their own shares. 

Art. 168. Corporations sitting in a general meet¬ 
ing of stockholders previously called for the i)ur- 
pose shall have the power to resolve upon the re¬ 
duction or increase of the corporate capital. 

In no case can these resolutions be adopted at 
ordinai'v meetimrs unless it Avas stated, in the call 
or sufficient time in advance, that an increase or 
reduction of the capital would be discussed and 
voted u]3on. 

The by-laws of each corporation shall fix the 
number of members and the amount of capital 
whicli sliall be required to be present at meetings 
at whicli said capital is to be reduced or increased 
or in whicli the modification or dissolution of the 
corporation is to be treated of. 

In no case shall it be less than three-fourths of 
the number of the former and two-thirds of the 
nominal value of the latter. 

The directors mav immediatelv take steps to 
carry out the resolution of reduction adopted le¬ 
gally at a general meeting if the capital remaining 
after said reduction has been made exceeds 75 per 
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cent of the amount of the debts and obligations of 
the corporation. 

Otherwise the reduction can not take place i until 
all the debts and obligations rending at the date of 
the i*esolution have been liquidated and paid, un¬ 
less the copartnership or corporation obtains the 
previous consent of its creditors. 

For tlie execution of this article the directors 
shall present to the judge or court an inventory, in 
which the stock held shall be appraised at the aver¬ 
age quotation for the last quarter and the property 
by a capitalization of the profits accruing tlierefrom 
according to the legal rate of interest on money. 

Art. 169. Funds belonging to foreigners invested 
in corporations shall not be subject to reprisals in 

I 

case of war. ; 

SECTIOX SIXTH ■ 


Bifjlits and ohJigations of members 

Art. 170. If within the period agreed rqxm any 
member does not contribute to the common funds 
the amount of capital he has obligated himself to 
contribute, the association may choose between pro¬ 
ceeding to obtain an execution against his property 
to recover the portion of capital not contributed, or 
to rescind the contract with regard to the member 
in default, retaining the amounts which are due the 
common capital. 

Art. 171. A member who, for any reason what¬ 
soever, delays the full contribution of his capital, 
after the period fixed in the articles of association 
has elapsed, or should said period not have been 
fixed therein, from the time the fund is established, 
shall pay into the common funds the legal interest 
on the money he has not delivered at the proper 


I 
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time and the amount of the damages and losses he 
may have occasioned by reason of his default. 

Art. 172. When the capital or the part thereof 
which a partner is to contribute consists of prop¬ 
erty, the appraisement thereof shall be made in the 
manner prescribed in the articles of association, 
and should there be no special agreement on the 
matter the appraisement shall be made by experts 
selected by both parties and according to current 
prices, subsequent increases or reductions therein 
being for the account of the association. 

In case of disagreement between the experts a 
third one shall be designated, selected by lot from 
among persons of his class who appear as paying 
the highest taxes in the localitv, in order that he 

O 7 

may adjust said disagreement. 

Art. 173. The managers or directors of commer¬ 
cial associations can not refuse to permit partners 
or stockholders to examine all the vouchers of the 
balances drawn up showing the condition of the 
management, with the exception of the provisions 
of articles 150 and 158. 

Art. 174. The creditors of a member shall not 
have, with regard to the association, not even in 
the case of the failure of the same, any further 
right than that of attaching and collecting the 
amounts which may be due to debtor partner by 
reason of profits or liquidation. 

The provisions contained in the latter part of 
the foregoing paragraph shall not be applicable 
to stock companies, except when said stock is pay¬ 
able to order, or when the legitimate owner thereof 
is established without question, should it be payable 
to bearer. 

* ' * * * * 
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SECTION THIRTEENTH 

Expiration and liquidation of commercial 

associations 

\ 

Art. 218. Tlie partial recission of the articles of 
general and limited commercial copartnerships 
shall be proper in any of the following cases: 

1. When a partner makes use of the common 
capital and of the firm name for private business. 

2. When a partner interferes in the manage¬ 
ment of the company who has no right toi do so, 
according to the conditions of the articles of copart¬ 
nership. 

3. When any partner intrusted wdth the manage¬ 
ment commits a fraud in said management or in 
the bookkeeping of the copartnership. 

4. When any partner fails to contribute: to the 
common capital the amoimt stipulated in the arti¬ 
cles of copartnership, after having been requested 
to do so. 

5. Wlien a partner transacts commercial busi¬ 
ness for his own account, which is not lawful in 
accordance with the provisions of articles 136, 137, 
and 138. 

6. When a partner who is under the obligation 
to render personal services to the copartnership 
absents himself, after having been requested to 
return and comply with his duties, and does not do 
so or does not give a good reason which temporarily 
prevents him from returning. 

7. When one or more partners do not coihply, in 
any manner whatsoever, with the obligations im¬ 
posed in the articles of copartnership. 

Art. 219. The partial rescission of the copartner¬ 
ship will produce the annulment of the articles in 
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so far as the responsible })artner is concerned, who 
shall be considered as exclnded therefrom, requir¬ 
ing him to pay the amount of the loss which may 
correspond to him, should there be any, and the 
copartnership shall be authorized to retain, with¬ 
out allowing him to participate in the profits nor 
giving him any indemnification, the funds lie may 
have contributed to tlie common capital, until all 
the transactions pending at the time of the rescis¬ 
sion liave been c(uicluded and liquidated. 

Art. 220. The liability of the ])artner excluded 
as well as that of the copaidnership for all acts and 
obligations contracted in the name and for the ac¬ 
count of the latter, with regard to third persons, 
shall continue until the record of the 'partial rescis¬ 
sion of the articles of copartnership has been made 
in the commercial registrv. 

Art. 221. Associations of anv kind whatsoever 
shall be completely dissolved for the following 
reasons: 

1. The teimination of the period fixed in the 
articles of association or the conclusion of the en- 
tert^rise which constitutes its purpose. 

2. The entire loss of the capital. 


O. 


The failure of the association. 


Ajrr. 222. Genei-al and limited copartnerships 
shall furthermore be totally dissolved for the fol- 
low’ina: reasons: 

1. The death of one of the general paifners if 
the articles of copartnership do not contain an ex¬ 
press agreement that the heirs of the deceased part¬ 
ner are to continue in the copartnership or an 
agreement to the effect that said copartnership will 
continue between the surviving partners. 
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2. The insanity of a managing partner or any 
other cause which renders him incapable of admin¬ 
istering his property. 

3. The failure of any of the general partners. 

Art. 223. Commercial associations shall not be 

considered as extended by the implied or presumed 
will of the members after the period for which they 
were constituted has elapsed; and if the members 
desire to continue in association, they shall draw 
up new articles, subject to all the formalities pre¬ 
scribed for their establishment, according; to the 
provisions of article 119. 

Art. 224. In general or limited copartnerships, 
established for an indefinite period, if any of the 
partners requests its dissolution, the other partners 
can not oppose it except for reasons of bad faith on 
the part of the person suggesting it. 

It shall be understood that a partner acts in bad 
faith with regard to the dissolution of the copart¬ 
nership when he would thereby derive a private 
profit which he would not receive should the ;copart- 
nership continue. 

Art. 225. A member who retires from a partner¬ 
ship on his own accord or who suggests its dissolu¬ 
tion can not prevent pending transactions to^be con¬ 
cluded in the manner most convenient to the com¬ 
mon interests, and until said transactions are con¬ 
cluded the division of the property and goods of 
the copartnership shall not take place. ; 

Art, 226. The dissolution of a commercial asso¬ 
ciation, wliich proceeds from any other cause but 
the teimination of the period for 'which it was con¬ 
stituted, shall not cause any prejudice to third 
parties until it has been recorded in the commercial 
registry. 
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Akt. 227. In the liquidation and division of the 
common capital the rules established in the articles 
of association shall be observed, and should there be 
none, the rules contained in the following articles. 

Art. 228. From the time an association is de¬ 
clared in liquidation the representation of the man¬ 
aging members to make new contracts and obliga¬ 
tions shall cease, their powers being limited as 
liquidators to collecting the credits of the associa¬ 
tion, to extinguishing the obligations previously 
contracted as they fall due, and to realizing pending 
transactions. 

Art. 229. In general or limited copaitnerships, 
should there be no opposition on the jjart of any 
of the partners, the persons w^ho managed the com¬ 
mon funds shall continue in charge of the liquida¬ 
tion; but should all the partnei's not agree thereto 
a general meeting shall be called without delay, and 
the decision adopted at the same shall be enforced 
with regard to the appointment of liquidators from 
among the members of the association or not, as 
well as in ail that refers to the form and proceed¬ 
ings of the liquidation and the management of the 
common fimds. 

Art. 230. Under the penalty of removal the liqui¬ 
dators shaU— 

1. Draw’ ujj and communicate to the members, 
within the period of twenty days, an inventory of 
the common propeiiy, with a balance of the asso¬ 
ciation in liquidation, according to its books. 

2. Communicate in the same matter to the mem¬ 
bers every month the condition of the liquidation. 

Art. 231. The liquidators shall be liable to the 
members for any loss suifered by the common funds 
on account of fraud or serious negligence in the dis- 
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charge of their duty, but are not understood here))y 
as being authorized to transact business nor to com¬ 
promise the common interest, unless the members 
have expressly granted them these privileges. 

Akt. 232. At the conclusion of the liquidation 
and when the time has come to make the division of 
the common funds, according to the classification 
made by the liquidators, or by the meeting of mem¬ 
bers, which any of whom can request to be held for 
this purpose, said liquidators shall make the divi¬ 
sion within the period decided by the meeting. 

Akt. 233. If any of the members considers him¬ 
self unjustly treated in the division made, he may 
make use of his right before the judge or eouii: of 
competent jurisdiction. ; 

Art. 234. In the liquidation of commercial asso¬ 
ciations in which minors or incapacitated persons 
are interested, the father, mother, or guardian of 
the latter shall act, as may be the case, with full 
powers, as though a private transaction \yere in¬ 
volved, and all the proceedings instituted and con¬ 
sented to by said representatives for their princi¬ 
pals shall be valid and irrevocable without privilege 
of restitution and without i^rejudice to the liability 
the former may contract with regard to the latter 
by reason of their carelessness or negligenfee. 

Art. 235. Xo member can demand the delivery 
to him of the capital due him from the common 
funds until all the debts and obligations of the as¬ 
sociation have been extinguished, or until the 
amount thereof has been deposited, if the delivery 
can not at once take place. 

Art. 236. There shall be deducted from the first 
divisions made among the members the sums they 
may have received for personal expenses or which 
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have been advanced tliein by the company for any 
otlier reason wliatsoever. 

Art. 237. The ])rivate property of the general 
])artners which is not included in the assets of the 
copaitnersliip wh(‘n it is establislied can not be 
seized for the ])ayinent of the obligations con¬ 
tracted ])y the co])artnershi]) until after the com¬ 
mon assets have been attaclied. 

Art. 238. In cor])orations in liquidation the 
provisions of their by-laws shall continue to be 
observed in so far as ordinary or extraordinary 
general meetings are concerned, as well as with 
relation to the accounts to be given of the progress 
of the liquidation, and to resolve upon what may 
be advisable for the coimnon interests. 


APPENDIX B 

RELEVANT PROVISIONS OF THE CIVIL CODE OF THE 

PHILIPPINE ISLANDS 


Title II.— Birth and Kxtixctiox of Civil 

Persoxai.ity 


CHAPTER I 


XATURAL rKRSOXS 


Art. 29. Legal existence commences at birth, 
but the conceived child is considered as born for 
all pui'poses favorable to it, })rovided that it be 
])oru under the conditions mentioned in the follow¬ 


ing article: 

Art. 30. In contenqilathm of law, the foetus 
sliall not be considered as born unless it shall have 
a human form and shall live twenty-four hours 
after complete sejiaration from the mother’s womb. 
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Art. 31. Priority of birth, in case of double 
parturition, gives to the fii^st born any rights which 
the law may recognize in favor of primogeniture. 

Art. 32. Civil personality is extinguished by 
death. 

Minority, insanity, imbecility, the state of being 
deaf and dumb, prodigality, and civil interdiction 
are mei-ely limitations of juridical personality. 
Persons under any of these disabilities are Capable 
of having rights and even obligations when such 
obligations arise from some matter of fact (h* from 
the relations existing between the ]:>roperty of the 
person under disability and that of another. 

Art. 33. Whenever a doubt arises as to which 
was the first to die of two or more persons who 
would inherit from one another, the person who 
alleges the prior death of either must prove the 
allegation; in the absence of proof the i^resiimption 
shall be that they died at the same time, and no 
transmission of riglits from one to another shall 
take place. 

Art. 34. The provisions of Title VIII; of this 
book shall govern in respect to the presumption as 
to the death of an absentee and the effects^ of such 
resumption. 

CHAPTER II 


J URIDICAL PERSONS 

Art. 35. The following are juridical persons: 

1. Coiporations, associations, and foundations of 
public interest recognized by law. 

Their legal existence begins from the very instant 
in which, in accordance with law, thev are validlv 
established. 
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2. Associations of private interest, be they civil, 
commercial, or industrial, to which the law may 
grajit individual legal existence, independent of 
that of each member thereof. 

Art. 36. The associations mentioned in para- 
grapli 2 of the next preceding article shall be gov- 
ei'ned by the provisions of law applicable to the 
particular contract of partnership or association by 
which they may have been created. 

Art. 37. The civil capacity of corporations shall 
be determined by the laws by which such corpora¬ 
tions have been created or recognized; that of as¬ 
sociations by their articles, and that of foundations 
by the rules governing their establishment, duly 
approved by the executive authorities if this requi¬ 
site should be necessarv. 


Art. 38. Juridical persons may acquire and pos¬ 
sess property of all kinds, contract obligations and 
bring anv civil or criminal action in accordance with 
the laws and regulations under which they may 
have been organized. 

The Church shall be governed in this particular 
bv anv agreement which mav have been entered 
into between the two powers; educational and char¬ 
itable institutions shall be governed by the provi¬ 
sions of special laws. 

Art. 39. The property of any corporation, asso¬ 
ciation, or institution which has ceased to exercise 


its corporate ijowers by reason of the expiration 
of the term of its legal existence, the accomplish¬ 
ment of the purpose for which it was created, or 
because it has become impossible to devote its means 
and energies to such purpose, shall be disposed of 
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which may be found in the law, articles of: associa¬ 
tion or deed of foundation under which it was 
organized. In default of any express provision on 
the subject, the property shall be applied’to some 
similar purpose for the benefit of the region, prov¬ 
ince or municipality by which the benefits of the 
extinct institution were principally enjoyed. 

o : 
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Court of Appeals of the District of Columbia 


No. 4ii65 

FitOELicii & Kuttnei:, of Manila, Philippine Islands, 

Appellants, 

vs. ■ 

Howard Sutherland, Alien Property Custddian, &e., et al. 


I 


a Supreme Court of the District of ^Columbia. 


In Equity. 
No. 45702. 


Froelich & Kuttnkr, of Manila, 

Plaintiff, 


Phili])pine Islands, 


vs. 


Howard Sutherlan]), Alien Property Custodian of the 
United States, and Frank White, Treasurer of the United 
States, Defendants. 


United States of America, 

District of Columhia, ss: : 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at tlie City of Washingion, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and |)roceedings hnd, in the above-entitled 
cause, to-wit: 
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Filed Mav 29,1926. 

Supreme Court of tlie District of Columbia. 

lu pApiity. 

No. 45702. 

Froeltcti & KrTTXER, of ^lauila, Philippine Islands, 

Plaintiff, 

against 

Howard Suttierlaxd, Alien I^roperty Custodian of tlie 

United States, and Frank White, Treasurer of the United 

States, Defendants. 

Tlie plaintiff, above named, Froelicli & Kuttner, by Geo. 
S. Ward, its attorney, respectfully shows to the Court and 
alleges: 

1. Tlie plaintiff herein was on the 9th day of June, 1890 
duly organized under and as provided for by the Code of 
Commerce of Spain and the laws amendatory thereof, then 
applicable to and constituting the law of the Philippine 
Islands as a mercantile company, with an authorized and 
paid in capital of 50,000 pesos, and is and at all times here¬ 
inafter mentioned was under the laws of said Philippine 
Islands a legal entity and juridical person; as such jurid¬ 
ical person the plaintiff is and at all times hereinafter men¬ 
tioned was a legal entity existing separate and apart from 
the members thereof and was by law endowed with all the 
powers of a juridical person in all of its acts and contracts 
with the power to sue and to be sued as a legally consti¬ 
tuted company in its own name and not otherwise, and the 
members thereof by law were prohibited from the use of the 
capital and of the firm name for private business and from, 
dissolving said Company excey)t in mannei* and form pro¬ 
vided by the said Code of (’'ommei-ce and laws sup- 
2 plementary thereto. 

2. That the defendant, ITowai'd Sutherland, is now 
duly appointed, (jualified and acting as Alien Property Cus- 
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todian of the United Stales and that tlie defendant, Frank 
Wliite, is now duly appointed, qualified and acting as 
Treasurer of the United States. 

3. That this is a suit in equity, brought under the pro¬ 
visions of the Trading with the Plnemy Act,, approved Oc¬ 
tober 6, 1917, and the amendment thereto,, and that this 
Honorable Court has .■jurisdiction of this suit by reason of 
said Act. 

4. That heretofore, and in or about the year 1918 cer¬ 
tain property was conveyed, transferred,, assigned, de¬ 
livered or obtained to the then Alien Property Custodian, 
or seized bv him, and held bv him or bv the then Treasurer 
of the United States, on the ground that it was the property 
of Froelich & Kuttner, of Manila, Philippine Islands, and on 
the further ground that said Froelich & Kuttner was an 
“enemv or allv of enemv’’ within the meaning thereof as 
defined in the said Trading with the Enemy Act and the 
amendments thereto, and that since the time aforesaid all 
of the said ])roperty has remained in the x)Ossession, custody 
and control of the Alien Property Custodian and/or the 
Treasurer of the United States and that all of said prox)erty 
is now in the possession, custody or control of the above 
named defendants, the Alien Property Custodian and the 
Treasurer of the United States, or each or either of them, 
and that the Alien Prox)erty Custodian and/or the Treas¬ 
urer of the United States has received various sums of 
money as income from said property. 

5. That at no time has plaintiff been incorporated or or¬ 
ganized within the territory, including that occupied by 

the militarv and naval forces of anv nation with 
3 which the United States was at war, or of anv nation 
which was an allv of a nation with which the United 


States was at war; and that at no time since 


the month of 


December, 1914 has plaintiff been doing business within 
such territory or been an agent or ageiicv; of anv such 
enemv or allv of encmv nation. 

(). That said Froelich & Kuttner is not now and never 
has been “an eneniv’’ or “allv of enemv’’ within the mean- 
ing tliei*eof as defined by said Trading with the Enemy Act, 
and amendments thereof. 

7. That the said ])roperty is not now and never has been 
in whole or in part, at any time, the x^ro^Derty of “an enemy” 
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or “ally of enemy’' within tlii* ineanin.iX thereof as defined 
by the said "Ih-adin.u- witli the Kiumiv Aet and the amend- 
ments tluo'eto, hut is and has ])een at all said times wliollv 
the ])ro])erty of the ])laintiff herein. 

S. That h(M‘etofor(‘ and snhscMjiumt to said seizure or tak- 
iiiii’ over by th(‘ Alicm Pi'operty (histodian of the said ])rop- 
erty, the })laintiff duly hied with th(‘ Alien Proi)erty Cus¬ 
todian a notiee of its elaim to said ])roperty and to the 
increase, ineonie, int(n'est, dividends, eou]K)ns and i)rofits 
thereon, under oath, and iii such form and containiiii;' such 
})articnlars as the said (histodian re(iuired, and also at 
or about said time of hline.- of said notice of claim, filed 
with th(‘ Alien Ih-o]>erty (histodian an application to the 
Presidemt for the allowance of said claim, which said a])- 
}>lication was in tin* form ])rovid(‘d by said Custodian, all 
in pursuance of the ])rovisions of the Tradin.a: with the 
Knomv Act. 

b. That more than sixty days have elapsed since the fil- 
iiiii’ of said application to tin* President for allowance of 
said claim and that tin* President has not ordered 
4 ])aym(‘nt. conveyance, transfer, assii^nment or de¬ 
li v(*ry to said cl;iimant of the money or other ])ro])' 
erty so held by tin* Ali(*n Propeidy Custodian or by the 
Treasure*!' of tin* Pnite'd States, or of any interest therein 
or of any })art thei'eof to which the President mii»'ht deter¬ 
mine said claimant is entitled. 

10. That said pi' 0 ]»erty is subject to the jurisdiction of 
this (’ourt and to any deci'ee whi('h may ])e rendered 
therein. 


AViierefoi'c*, yoni' ])laintiff pi'ays that the above mentioned 
defendants and (*a(*h or either of them, be directed and or¬ 
dered to (ieiiv(*r lo tin* plaintiiT all of said pro])erty con¬ 
veyed, transferred, assi.n'iied, d(*livered or ])aid to the then 
Alien ]b'op(*i'ty (’nstodian or seized by him and held by 
him or by the tln*n Tr(*asin‘ei' of the Pnited States as afore¬ 
said, and now in tin* poss(*ssion, custody or control of the 
above named (lef(*ndajits, tin* Alien Property (•nstodian and 
the 'Ih'easurer of the l"nit(‘d Slates or (*ach or either of 
them as afoi'esaid, and to pay over to your plaintiff the 
])rorits of the sale of any or all of the said pro])erty, to- 
,i*'ether witli all increases, income, interest, dividends, 
coupons, or prolits which shall have accrued or arisen from 
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or upon the said property up to the time of said delivery 
thereof to your plaintiff, and that tho defendants herein 
account to your ydaintiff for the said ])roperty, increases, 
income, interest, dividends, cou])()ns and profits, and that 
your plaintiff have such other and further relief as to the 
Court mav seem just and ])roper. 

OHO. S. Nvari), 
Attorncjj for Plaintiff, 

District of Columbia, 

Geo. S. Ward, of full a.jro, heiii.i;’ duly sworn accordini*' to 
law, on his oath deposes and says he is the attorney 
5 for the plaintiff in this cause and that he has read 
the foregoin^i? comjdaint, and that the contents thereof 
are true to the best of his knowled,i;'(‘ and belief. 

GE(). S. WARD. 


Subscribed and sworn to before me this ll8th day of 
May, 1926. 

[seal.] RESSiE E. SKIXXKR, 

yotary Public. 

Answer to Bill of Com plaint.\ 

Eiled June 2, R)2(). 


* 


•A- 


-K- 


:V; 




Now come the defendants, Howard Sutherland, as Alien 
Property Custodian, and Erank White, as Tfeasur(‘r of the 
United States, separately and severally answerin.i;- the bill 
of comi)laint, and as their separate and several answers 
say: 

I 

(1) They are without knowlediie as to tin* averments 
of para. 2 :ra])h numbered 1 of the bill of com])laint, and there¬ 
fore demand strict proof tlu'reof. 

(2) They admit the averments of i)arag‘raph numbered 
2 of the bill of com])laint. 

(3) The averments of paraiiraph numbered 3 of the bill 
of complaint are conclusions of law whieh these defendants 
are not re(]uired to answer. 

(4) Answering- the averments of ]>aragra]>li numbered 4 
of the bill of com])laint these defendants say that the Alien 
Pro])erty Custodian after investigation determined that S. 
Kuttner and Ed Arnhold, trading as Froehlich cV: Kuttiier, 
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wc*re oneniies, and tliat ('(‘rlaiii inoiiov and other 

6 |)ro])crt 3 ' were held for, hy, on aeeonnt of, and for 
tlie ])enefit of the said enemies. I'liennipon the Alien 

Property Cnstodian re(inired the said money and oiner 
]>ro]>erty to he conveyed, transferred, assii»'ned. (h'livered. 
and/'or ])aid to liim. Tliereafter the said reipiirements of 
the Alien h^roi^erty Custodian were fnlfilled and he n'ceived 
certain money and other ]n-operty. The said money has 
been de])osited in the Treasury of the United State's, and 
the said ])ro])erty has been sold and the proceeds thereof 
dej^osited in the Treasury of the Ignited State's, and there* 
is now in the Treasury of the United States a snm in excess 
of irhl 7,000. 

(o) They are without knowl('el.<;-(' as to the ave'i-nie'nts e)r 
])arairra})h nnmhered 5 of the hill of com])laint, anel tlieo'c 
fore demand strict proof thereof. 

(6) They are without knowledge as to the averments 
of paragraph numbered 6 of the hill of com])laint, and 
therefore demand strict ])roof thereof. 

(7) They arc^ without knowledge as to the avi'rrnents 
of paragraph numbered 7 of the bill of complaint, and 
therefore demand strict proof thereof. 

(8) They admit the averments of ];)aragraph numbered 

8 of the bill of complaint. 

(9) They admit the averments of paragraph numbei*ed 

9 of the bill of comydaint. 

(10) Answering the av(‘rments {)f paragra])h numlx'red 

10 of the bill of com])laint these def(*ndants refer to their 
answer to ])aragraph numbered 4 of the bill of complaint, 
and pray that the same may be read as their answ(‘r to 
paragraph 10. 

AVherefore, having fully answered the bill of com})laint, 
these defc'iidants ])ray that they may be dismiss(Ml witk 
their costs in this b(*half ex})ended, and foi- snek 

7 other and fui*ther relief to which in the premises 
thev mav be justlv entith'd. 

licnVAKl) SUTIIUKLAXl), 

AUrn Prnpcrfij ('HshH/lan. 
FKAXIv WHITE, 

Treasurer of the United States. 

PEYTOX GORDOX, 

Per M. P. M., 

Attorney of the United States in, 
and for the District of Columbia, 
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District of Columbia, ss: i 

Howard Siitlierlaiid, lieiiig first duly sworn, deposes and 
savs that lie is Alien Property Custodian !of the United 
States of America; that he has read the foregoing answer 
])v him subscribed and knows the contents' thereof; that 
the matters and things therein stated as of his personal 
knowledge are true, and those stated as upon information 
and belief he believes to be true. 

HOWARD SUTHERLAND. 


Subscribed and sworn to before me this 1st dav of June, 
192d. 

[seal.] SOPHIE D. HILLMAN, 

Notary Public, D, C. 

District of Columbia, ss: 

! 

Frank White, being first duly sworn, upon oath deposes 
and says that he is Treasurer of the United States of 
America; that he has read the foregoing answer by him 
subscrilied and knows the contents thereof; that the matters 
and things therein statinl as of his personal knowledge are 
true, and those stated as upon information; and belief he 
believes to be true. i 

fran|k white. 

8 Subscribed and sworn to before me this 1st day of 

JuiKs 1920. 

[notarial seal,] ROBERT S. CAIRNS, 

Notary Public, D. C. 


Op inion. 

Filed October 28, 1920. ■ 

* * * * «= ♦! ♦ 


Smith, Associate Justice: 

This is an action instituted under Section 9 of the Trad¬ 
ing with the Enemy Act as amended, to compel the defend¬ 
ants to deliver to the plaintiff property seized by the Alien 
ib-operty (histodian and to account for the proceeds of the 
property so seized. 
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On tlio 28th (lav of ^Fav, 1890, at the citv of ^Manila, 
A(l()l])]i Fro(‘li(']i and Ludovico Kuttner & Danziger entered 
into an a<;Te('m('nt in wliich tliev agreed to organize and 
did organize, under the firm name of Froelidi and Kuttner, 
an ordinary nnuvantile iiartnersliip for the vdiolesale and 
retail sale and im])ortation of merchandise. The agree¬ 
ment fixed the domicile of the ])artnership at the City of 
^lanila and gave to Kuttner the management and adminis¬ 
tration of tlie ])artnership with power to sign the firm 
name and to engage in such mercantile transactions and 
speculations as he might deem advisable for the best in¬ 
terests of the ])artnershi]). It was agreed that the partner¬ 
ship was to last for four years from the 1st of June, 1890, 
with the res(‘rvation that it might b(‘ dissolved or extended 
by mutual agrecmient. The capital of the partnership was 
goods valiunl at lifty thousand ])esos, one-half of which 
amount was coiitvibuted hy each of the ])artners. The 
]jarfncrs]iip agreen>cut specified that the profits and losses 
were to he divided hidiveen the partnersy share and 
9 share alil'c. In case (‘ither of the partners died be¬ 
fore tlu* termination of th(‘ ])artnership, the heirs or 
legal represeutatires of the deceased partner jnighty hy 
agri'euient n'itJi tlu' surviving partneVy contimie the partner- 
shipy the jjartnersJvip to he dissidved and liquidated in case 
no such agreonent n-as reached. The partnership was 


registered in Iko'lin, Cermany, and also in the Philippine 


Islands. 


Froelich di(‘d in 1894 and the partnership, insofar as 
(Jermanv was concerned, was converted into a ‘‘Roman- 
dite'’ or ‘\slee])ing ])art nershi]),” Kuttner continuing as 
the active yiaidner and the (‘state of Adolph Froelich as the 
“sleeping ])artner.'’ In 1899 Fdward Arnhold, then lo¬ 
cated at Uanchestei’, England, ])urchased the interest of 
the heirs of Froelich in the partnership and Kuttner and 
Arnhold, l)oth Cerman citizens, continued the business of 
the coiic(‘rn as jiartnei’s. Tlie new partnership was reg¬ 
istered in Bei-lin on Januaiw 9, 1900, as an open trading 
company with a bi-anch establishment at Manila. 


After the Fnit(‘d States (‘nter(‘d 


the war against Ger¬ 


many, the Alien Pi’operty (histodian seized the assets of 


the new partnershi]) in the Philippine Islands and after 


li(|uidating them, jjaid the proceeds, amounting approxi- 
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matelv to $000,000.00 into tlio Treasury of the United 
States. 

On this state of facts, tln‘ plaintiff contends 1st, that the 
])artnei‘s had no heneticial, e<initahle title whatever in the 
assets of the partnershi]); 2nd, that under: tlie laws of the 
Pliili])y>in(* Islands the assets seized ])y the^ Alien Property 
Onstodian were owned by a Philiy)pine corporation and 
wei'e, thei'efore, not subject to seizure as the property of an 
alien enemv. ' 

10 The defendants on theii* part ar£>-ne that the equi¬ 

table title to the assets seized was vested in the 
])artners and that, ther(*fo]’e, it was enemy-owned and sub¬ 
ject to seizure. i 

The Code of Commerce of the Philippine Islands pro¬ 
vides for three classes of business or<>-anizations, that is to 
say, i>eneral partne]'shi})s, limited ynirtnerships and cor¬ 
porations. A i>‘eneral partnership is a business organiza¬ 
tion in which all the ])arlners, under a collective and com¬ 
mercial name, bind themselves to ])articipate in rights and 
obligations in the pro])ortion which may be agreed upon. 
Article 122, Philip])ine Code of Commerce. The articles of 
the general partnership must state (1) the names, sur¬ 
names, and domiciles of the ])artners; (2) the firm name; 
(d) the names and surnames of the ])artne]\s to whom the 
management of the firm and the use of its signature is in¬ 
trusted; (4) the ca])ital which each partner contributes in 
cash, credits, oi- pro])ei‘ty, and the value given to the x^rop- 
(*i*ty or the basis on which its ai)])raisement is made; (5) 
the duration of the partnership; (G) the amounts which 
* * * ai'e to be given to each managing ])artner an¬ 

nually for his ])rivate expenses. Article 12'), Philij)pine 
C()d(‘ of Commei'ce. The general ])artnershi]) must trans¬ 
act business under the nami‘ of all its membei's, but it may 
be transacted in the name of several of them or of one onlv, 
if the words “and company" be added to the X)artnership 
designation. Article 12(5, Phili])pine Code of Commerce. 
All the memhers of a general ])artnership are jx^rsoi/allif 
and joii/fltj Hablr with all tlu‘ir ])ro])erty for :the ivsults of 
the ti*ansactions mad(‘ in the name or for the account of the 
])artnershi]). Ai'ticle 127, Philip])ine Co(h‘ of Commerce. 
All of the ])artners have the right to take x)art in the di- 


2—44G5a 



10 


FIIOKLICII A: KUTTXKi; VS. 


rectioii and inaiiaii,‘('nuait of tlio ])artiKM'slii]) ])iisiiiess unless 
the mauai;(‘uu‘ut of tlu‘ l)usiii(‘ss 1)(‘ eoufinod l)y the 
]1 ai'tieles of ])ar1iu‘rslii]) to oik' or more of the ])art- 
uers. Artiele 1*29. ldiili])])iu(‘ (\)d(‘ of ('^oninuu'ce. 
Tf not otluu’wise ])rovid(Ml hy tlu‘ arti(*l(‘s of partmu’shi]), 
profits and losst‘s sustaiiUHl hy 1lu‘ ])artn(‘rship must ])e 
divided amouii- the ])artn(‘rs in ])ro])ortion to the ea])ital 
contributed, ])artners not contriluitini*' any ('ai)ital to share 
])roceeds and sustain losses in tlie amount a])])ortioned to 
th(‘ ])artn(‘r eontributinii- the smallest (‘a])ital. Article 140, 
Tdiilip])ine Code of Commercie 

Articles of limitc‘d ])artn(‘i'slii]) must contain the state¬ 
ments ])i't‘S('rih(‘d for articl(‘s of i 4 ’('n(*ral ])artn(‘rship. 
Ai’ticle 14”), Phili])])ine (’odo of Comm(*r(H*. Limitinl ])art- 
nerslii])s must transact busiiH*ss in tlu‘ names of all th(‘ 
active ])artn(‘rs hut it can hi* transact(‘d in the names of 
some of them oi* in tin* nanu* of one of th(‘m, if tin' words 
‘‘and com])any** he add(‘d to tin* ])artnershi]) desii*-nation. 
The names of s])(*cial ])artn(*]'s can not l)e included in th(‘ 
limited ])artnership name and tin* words ‘‘limited co-part¬ 
nership’' must constitute* a ])ai*t thereof. Articles 146 and 
147, Phili])])in(* Code of Ce)mmerc(*. Special partners ar(‘ 
lial)Ie only for that ])i‘o])ortion of loss(*s which tin* ca])ital 
contrihut(*d hy th(*m l)ears to the whole ca])ital, unless their 
names are included in the ])arln(*rshi]) desii'-nation, in which 
event they acejuire no additional riiiht hut subject them¬ 
selves to tlu* liahilitii's e)f ac'ivi* ])artn(‘i-s. S])ecial ])art- 
ners take no ])art what(*V(*i* in tin* manat»‘(*ment of tlu* ])art- 
nershi]), wh(*ther as s{)eclal a,i;(*nts oi* oth(*rwise. Ai*ticles 
147 and 14S, IMiili])pine (’ode of (’ommercc*. (ien(‘ral and 
limited })ai'tnerships are dissolved by the d(‘ath or insol¬ 
vency of a ^i»eneral partnei* or hy tlu* insanity of a managliii*’ 
partnei". Ailich* 222, ihiiii])])in(* (’ode of (’ommerce. 

(’or])orations are form(*d by m(*ans of articl(*s of incor- 
].)oration which must contain (1) tlu* nam(*s, sur- 
12 names, and domicil(*s of the incorpf)rators; (2) tlu* 
name of the corpoi'ation : (2) tlu* desii>-nation of the 
person or pei’sons who ai’(* to dii*ect tlu* affairs of the cor¬ 
poration and the maniu*!’ of hllini*- vacancies; (4) the cor¬ 
poration ca])ital, statin.i*- tlu* value* at whie-h pi* 0 ])erty, not 
cash, contributed has been apj)rais(*d; (5) the number of 
shares into which the cor})orate capital is divided; (6) the 
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tini(* within wliicli 11 k‘ (Mpilnl not siil)S('rilK‘(l on incorpora¬ 
tion is to 1)0 paid, (‘t ('otoi'a: (7) tlio time duriiii^' ^vliich the 
(*or])oration is to oontinin' in (‘xistoneo: (8) tlio transactions 
for wliioli tlio capital may ho nsod; (9) tho time and manner 
of callin.i;’ and holding- i»-(‘noral and oxtraordinarv meetings 
of members; (10) a provision which permits the members 
to vote on anv mattei* which mav ho brought before them 
at any meeting duly called and held; (11) a provision de¬ 
claring what constitutes a majority of votes for the adop¬ 
tion of anv I'esolution, and the manner of counting votes 
at any m(‘eting. Ai'ticle 151, Phili|)])ine Code of Com¬ 
merce. 77/c liahUli}) of iKf'inhrrs of a corporafioii for 
losses is liinited fo the funds the}) coufrjl/ufed or hound 
fheiuselres fo eoutrihufe fo the eorjun'Cifc ea))ifal. The 
eor])orate cai)ital and iirocecnls are liable for the obliga¬ 
tions contracted by the corjioration. Articles 153 and 154, 
Idiilip])ino Code of Commerce. Tho managers of the cor- 
l) 0 ]*ation are its agents and are not subject to personal or 
joint liability on account of corjiorate business so long as 
they do not violate the lawful resolutionsi adopted l)y the 
members at general meetings. Article 456, Philippine 
Code of (Commerce. i 

It is apparent from a cai'eful examination of the cited 
provisions of the Philipi)ine Cotie of Commerce that gen¬ 
eral })artnershi])s, limited partnership and corporations are 
distinctlv different commercial organizations and that a 
cor|)()i-ation is not a ])artnership, and that partnerships, 
wh(‘thei’ gen(‘ral or limited, are not icorporations. 

13 In general and limited partnerships, ])artners 

shai'e ])rolits and losses as ])rescribed by the articles 
of partnership and by tin* ))rovisions of the Philippine Code 
of (5)mnu‘rct‘ governing such commercial organizations. A 
])artnt‘i\>hip is a jni'idical ])erson in the seiise that it may 
sue oi* be su(*d in the partnershi]) namei but it has no 
actual ])e]‘soualiiy sc^parate and distinct 'from the per¬ 
sons who com])os(‘ it. Th(‘ capital and pro])erty of the 
])ai*tu(U'shIp b(‘lougs to th(‘ ])artners, actual,lexisting human 
b(ungs, and not to an artificial entity. Article 1675, Philip- 
])ine Civil (Vxle, Prantch v. Hernandez. 1 iPhil. Rep. 705. 
Th(‘ alfaii's of a ])artnershi]) are controlled by the active 
])ai‘tn{'rs and, (•xc(‘))t as limited by the articles of ])artner- 
ship and by the Code of Commerce, each active partner has 
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an v(>ic(‘ in ddin’mini:!.:;- t; • l)nsin(‘ss policy of llic 

concern. 

A corporation; like' a partiu'rsliip is also a jinndical person 
and may sin.' and he' sued in its own name, but it lias a ])er- 

sonalitv wliollv distinct and ditTe'reiit from that of those' 

• « 

who eirirnnize'el it anel ceinstitnte its memhershi]). Tlieise 
who oi*ii-anize‘el e)r compeise it may all elie anel it ceintiniu's 
to exist as a le'.ii’al entity until elissolveel as ])rescrihed hy law. 
The' ca])ital of a ceirjieiration enice conti'ihuted eloes not he- 
leinir to its me'mheo'shi}) hnt te) the ce)r])oratie)n, a lei>:al entity 
tcifteel hy law with a ])e‘rsonality of its own as elistinctly 
elitferent from that of those who ori^anizeel or directlv eir 
inelirectly mana.ire it as is the ]H'rsonality of the chilel fremi 
that of its ])are*nts. The liability of corpeirate shareholeh'rs 
is not that e)f active* pai'tners hnt is expressly limiteel to 
the funds the*y contriliuteel or hounel themselves to cein- 
trihiitc' to the corporate ca])ital. In a business cor])ora- 
tiein, the share*holelers have not an eepial voice in the man- 
a<r(*ment of its affairs. Its elirectorate is not elocteel anel its 
])usiness jieilicy is neit controlled hy a majority of 
14 shareheilelers hut hv a maioritv eif the shares or hv 
sue-h votinir stre‘n<rth there'eif as may he s])ecifieel in 
the‘ ai’tie-le's of ine'e)r]:)Oi-ation. A shareholeler eiwiiiiiii: te'ii 
shares e)f stock of a business corporation is not the e'epial 
of a sha]*ehr)]de‘r owning: a thousanel share's, and whe'tlu'r a 
I'e'solntion is cari'ieKl or lost at a stockholelers' meetinii: is 

elete'rmined, not hv the numlK'r e)f shareho-elers hut hv the 

• • 

numhiM' of share's voting' for or a.irainst it. 

Ih) sustain th(‘ e*ontention of the' plaintiff in this case 
would \'ii‘tnally do away with the elistinction which the' 
Philippine' Code' of Pomme'rce makes between paidn('rshi})s 
and e'fU'poratienis and re*snlt in holelinir that in the' Philip- 
])ine's ,e:ene'ral and s])e*cial iiartnerships are corporations. 
The' (’e)nrt is not ))i-('pai'e‘d to liV) that far anel must rule' that 
in the* Philipiiines. as in the'TTiite*el States, business partiu'r- 
shi])s and husine'ss ce)]-]>oratie)ns eliffer raelically as to ])roj)- 
e*!*ty j'iyhts, dixdsion of pi'ofits, liability for losse's, sur¬ 
vival, and the' e-ontinnance of their existe'iice. 

The' (’ourt iinds 1st, that the* liian of Pre)('lie*h and Kuttner 
is a ])artne'i’ship!and neit a ce)rporatie)n : 2nel, that the* title* 
to the ca])ital, assets anel property eif saiel iiartnershij) is 
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vested in its ineTnl)ers «r:'l net in a lethal entitv wliieli liad 
a ])ers()nality different from sucli membership; 3rd, tliat 
as the rijj^lit to the asscds of Froolieii and Knttner was 
vested in the mem])ers of tlie firm, sueh assets were su])je('t 
to seizure under tlie pi'ovisions of tlie Trading’ witli the 
Knemv Act. 

Tlie action commenced by the ])laintiff rhust, therefore, be 
dismissed and a decree to that effect sliould be prepared 
l)y counsel for defendants and presented to the Coui’t after 
submission thereof to couns(‘l for ])laintiff. 

JAMES F. SMITH, 

Acting Associate Justice. 

15 Stipulation. 

Filed October 28, 1926. 


It is hereby stipulated and agreed as follows: 

(1) That on the 28th day of May, 1890^ a certain agree- 
mcnit was ent(‘red into by Ludivico Knttner & Danziger and 
Adolfo oi* Adol|)h Froehilich, said agreement being regis- 
tei’ed in the Mercantile Registry of the Phili])])ine Islands 
on June 9, 1890. A coj’iy of said agreement is attached 
hereto, togetluu’ with certain other documents, duly certified 
by the .M(‘rcantile Registrar of the government of the Phili])- 
])ine Islands, said certified documents being marked ])lain- 
tiff's Exhibit A and a translation thereof being marked 
l^laintiff's Exhibit A-1. 

(2) 'fhat any of the documents attacliedJierido as a ])art 
of plaint ill's Exhibit A, the said documents being duly 
cei'tilied undcu’ the seal of the P>ureau of ('ommerce and 
Industry of the Phili])])ine Islands by the Mercantile Regis- 
fi’ar mav be offered in evidence in this cause as if the origi- 
nals of said documents had been ])roduced and no objection 
to the authenticity or ])ro])er execution of the said docu- 
nunits by the ])arties ])ui'])oi'ting to execute the same may be 
mad(‘ by any of the ]u\]’ties. 

(3) That either party may offer without objection as 
evidence of the fact of the laws of the Philippine Islands 
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ill elTcH'l at all times meiitioiied in the Bill of (\)m])laiiit, 
as su|)})lementary to or in lieu of testimony, expert or other¬ 
wise, the Code of Comrmu’ee of Spain and laws aiiunida- 
tory thert‘of, and the Civil Code of S])ain, a])])lieahle to 
and constitntinir the law of the ldiili])pine Islands, and the 
decisions of any (d* the courts of the said Philip])ine Islands 
and the Attorney (ieneral of the Philippine Islands 
1() and or the United States, as the same ari‘ published 
in official re])orts or authentic ])nl)lications, beini:: as 
to th(* S])anish Code eithcn* the “Translation of the Code 
of Comnu'rce in force in Cuba, Porto Pico, and the Philip- 
])ines, amendtHl by the law of dune 10, 1807," and same 
bein.ii: ])nblished by the Division of Customs and Insular 
Affairs of tlie War De|)artment in October 1800, and ])rinted 
in the Covernmcnit Printinii: Office^ at Washiiiixton in 1800, 
or th(‘ volume containini^ the said Code of Commerce of 

Spain and laws amendatory thereof (*dited by- 

and ])ublished by--in the year of-: and as to the 

Civil Cod(‘, the “Civil Code of S])ain with Philippine Notes 
and Keferr/nces," translated and edited by F. C. Fischei*, 
drd Fdition, 1027): and in the event any of the parties to 
this suit shall ])i'()secute an appeal fi'om any ord(‘r, d(‘cree 
or jud,irm(‘nt in th(‘ case to an a])p(‘llat(‘ Coui*t, any appellate 
Coin1 to which tlu* case may conn* ma/.v' take Judicial iiotici' 
of the said (kxle of Commerce and the said Civil (Vxle of 
S])ain. 

(4) That Ludwiii’ Ku1tn(*r cariu* to Manila in 1884 and 
(‘ii.u-a.ii'fMl in business foi- hims(‘lf. On a biiyinii' tri]) to (bu*- 
many, h(‘ b(‘came asso('iat(‘d with Adof Fro(‘hlich in the 
])artn(U'ship of Fi'ochdich cV: Kuttmu*, llu* tirm beiu,u- i^'u'is- 
t(‘r('d in the Phili))pin(‘s as W(‘ll as in P>ei’lin. Fi-oehlidi 
died in 1804 and llu* ])ai'tn(*j'shi]) was couvcu'ted, as far as 
Cermany was concerned, into a “ Kommandite," oi* sleop- 
in.u- partnership, Juttner i-emainin,u- the active ])ai‘tner, with 
th(‘ estate* of the* late* Adof Fro(*hlich as sl(*(*pin.u- ])artn(‘i-. 
In 1800 Ml-. Fduard Arnhold, th(*n (*stab]islK*d at .Manchsi(‘r, 
Fn.i»land, and I\uttn(*r bou.Mit out tlu* heirs ot* Adolf Fi*o(*h- 
licii and the “Kommandite" i-everted in 1000 to tin* status 
of a simple partnei'shi]), with Kuttiu*!- and Arnhold as ])art- 
ners. Kuttner and Ai'nold took turns in b<*in,e,‘ alter- 
17 nately in Manila and Berlin. Arnhold r(*turned 
from Manila in 1013, but the outbreak of the war jire- 
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vented Kuttner from goine;' there in 1914. i Both partners 
liad tlieir residence in Germany during* the war; the firm of 
Fi-oehlicli & Kuttner, Berlin, did considerable business dur¬ 
ing* the war and is still doing business. The; firm is listed in 
the city dirc'ctory and the telet)hone l)Ook ofiBerlin as doing 
an exporting busiiiess: it seems that the firm accepts orders 
from abroad for s])ecified goods of all sorts:— textiles, ma- 
chinerv. etc., buvs them outright in the German market and 
sells them to the foreign client at a profit. ; 

U])on tin* Commercial Register of Berlin-Center there 
was entei*ed on January 9, 1900, under the number of 90 
11. R. A. 79; Froehlich <S: Kuttner, an open trading com])any 
with branch establishment a.// .Manila. Individually lial)le 
])artners: Ludwig* Kuttner, Berlin, and Fduard Arnhold, 
Manchester. The latter’s residence was corrected in 1904 
and given as being Bei*lin. 

The term used to designate the character of the business 
is in German “Oifene Handelsgesellschaft,;” which means, 
verbally translated, ‘C)pen ti*ading company” and corre¬ 
sponds to ‘sim])le t)artnershi]).” 

The German word used to designate the Manila enter¬ 
prise is ‘‘Zweigniederlassnng" which, verbally translated, 
means “bi*anch establishment.” 

Odie German law ])i*<‘scribes that the name of every em- 
])loye(‘ authorized to sign for a firm be entered upon the 
(Mmmercial Register. Several such names!ar(i entered, but 
all at)]K‘rtain to em])loyees residing in Berlin. Employees 
residing in .Maiiila who had the ])rivilege of signing for the 
fii*m were not ent(‘r(‘d u])on the (T)mmercial Register of 
Berlin. 

1(S The only documents ])ertaining to the ^lanila 

business which a])])ear upon the recoikls of Berlin are 
th(‘ co])ies of the annual balance sheet. The last one on file 
is that of Decembei* Ml, 1914, which arrived late in 1915, due 
to war conditions. These Manila balance sheets which were 
prei)ared in the Spanish language and in; Phili])])ine cur- 
rcnicy, show a s])ecial account “Froehlich & Kuttner, Ber¬ 
lin,” The manner in which tin* net ])rofit made by this ac¬ 
count was transferr(‘d to B(‘i*lin is explained; by the following 
(‘xtrac'ts from the Manila balance sheet of December 31, 
1914. 
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Profit Loss. 


Aocoiiiil F. canF'd ovcm* 

liil(‘]*ost acct., 1)alaiU'o . 

Stamps ami ('al)l(\iirams, balaiico 

(i(‘ii(‘i‘al oX})oiis(‘s, ])alanco. 

liisuraiHH' ])r(*niinm, balaiunv . . 

Travol c-xpcoises, Lalaiico. 

(o'lKO’al c‘X]>(*iis(‘s ill Horliii. 

Jiitcoaial l\i‘vc*iiiu‘ tax. 

Jiisolvoiit accounts . 


(’ash, revert. 

War insurance... 

{''arriecl to reserve. 

Acet. Froehlicli & Knttner, I>{‘rliii, transferred. 


PLOlTdM) 
47,010 4!) 

4,0IS .VJ 
00,S47 ()1 
7j:V2 2o 
7,S02 4:" 
31,007 42 

7,08'i' 61 

12,711.27 
248.40 
3,()o8 14 
14,241 41 
oo,000.00 


(’redit: 

(loods account. 

Acet. F. (J. S])oerri. 

(V)usi< 4 -nments .. 

Acet. Juan Seiliotli. 

Account Descarga. 

(Commissions . 

DitTerence in rate of exchange 

(’ash reimliursement.. 

Tlie Foo})(‘r (’ompany. 

Account Lieiian. 

Fxports . 

Kaw lO'oducts. 

Discounts and lionuses. 


P203,284 01, 

P202,930 70 
24,0o0 20 
2,004 o3 
4,48o 63 
7,195.87 
17,7(;6dF) 
27,331 02 
24 16 
0,872 ol 
7() 44 
228 30 
2(16 80 
1,040 81 


P203,284 ()() 

10 Account Froelilicli & Knttner, Berlin. 


(Credit: 

Pr(*vi()us balance. 

]-Jeserve . 

in sus])ension. 

Ti'ansferred to ])rolits 


P766,271 80 

W •>*>*> •>•> 

< > . » >♦> 

146 40 

oo,000 ()0 


mo,751.53 
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Debet: 

Stamps and cableg-ram account. Ml. 07 

Share in P. G. Spoerri expenses. 10,700.81 

Difference in rate of exchange. 819,009.65 


=P829,751.53 


The only item taken fi’om the Manila: balance sheet 
and appearing upon the Berlin books is the net profit of 
1^55,000.00. 

In contrast to Manila wliich ke])t a separate account with 
Proehlich & Kuttner, Berlin, the latter charged in its gen¬ 
eral expense account every item expended in behalf of the 
IManila business; the expenses of the annual trip of either 
Kuttner or Arnhold, for instance, were charged to Manila, 
the item appearing among other travel expenses incurred 
by Berlin. 

The following transaction is significant as to the separa¬ 
tion of the ^Manila and Berlin books; Berlin bought some 
goods from Spoerri & Company, Zurich, Switzerland. A 
certain part of these goods were shipped^ to Manila and 
the rest to other customers of Berlin. The'total of the ex¬ 
penses incurred by Iku-lin in this transaction was split, 
Manila being charged with a ])art proporti(^nal to its share 
in the goods, while the rest was charged to Berlin, 

Berlin owned at the outbreak of the wa/ ai)i)roximately 
£10,500. to the British banking firm of Iloi*stmann Com¬ 
pany, 2. Crossbee Sipian', London. The 'debit was ])aid 
bv Berlin onlv a (/ew vears ago through the German Clear- 
ing House, a government institution atipointed for the 
settlement of pre-war debts incurred between Ger- 
20 mans and other parties abroad. 

Manila does not fre([uently aiipear on the Berlin 
books; there are yiages to be found in tlie Berlin journal 
where no transaction with ?^Ianila is posted, ddiese pages 
are filled with entiles referring to transactions with import 
and export firms in many ])arts of th(‘ world, esjiecially 
Switzerland, Great Britain and France. 

Not only did Froehlich & Kuttner, Berlin, do business 
with other firms than P^roehlich & Kuttner, Manila, but it 


3—4465a 
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(lid hnsilioss witli otlior firms locniinl in ^Fanila itself. Tlie 
Ik'vliii ])ooks sliow numerous transactions willi Juan Sci- 
l)otli & (''ompany, ^lanila, a large haberdasher, and with the 
(\)0])er Company, of ^Manila. 

On page 7 of the balance she('t of Manila, December 31, 
1914, are shown the following bank accounts; 

Hongkong & Shanghai Banking (Corporation . B21,332 98 

The Bank of the Philippine Islands. 40,178.22 

International Banking Cor])oration. ll,*>()9.3r) 


P77,820 55 

The Hongkong & Shanghai Banking Corporation is a 
British firm under a British charter. 

Xothing in the files at Berlin contradicted the stat(‘ment 
tliat Manila was entirely inde])endent from Berlin as far 
as hiring and dismissing em])Ioyees, the purchase of office 
supplies, renting and buying of office space and storage, 
etc. wei'e concerned. Xothing in the files at Berlin con- 
tradictcM the statement that the general policy laid out 
between ^Manila and Berlin was that Manila was anthorized 
to engage in any business it deemed ])rofitable, to provide 
itself with the necessary help and r(‘sources to carry out 
such business, and to invest the profits according to its 
best judgment, providing none of these measures would be 
deti'imental to the interests of Berlin. 

21 It ap])ears from the Berlin books that the last re¬ 

mittance from Manila to Berlin was made on 1\4)- 
i-nary 9. 1917. On that date one Ei'langer of Xew York, the 
United States agent of Froehlich & Kuttner, Berlin, re¬ 
mitted $177,000.00 on account of ^lanila to Froehru'h & 
Kuttner, Berlin, via wireless. Xo further transaction with 
Manila is recorded in the Berlin books after that date. 

Xothing in the Berlin books or elsewhere contradicts the 
stat(*ment that no goods were shipped from Maijila to Ber- 
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liii or vice versa since the outbreak of the war, either di¬ 
rectly or tlirough the intervention of neutrals. 


Dated — of May, 1926. | 

GEO. S. WARD, : 

Attorney for Plaintiff, 

IRA FLOYD LETTSi 

Assistant Attorney General; 

DEAN HILL STANLEY, 

Special Assistant to the 

Attorney General, 
Solicitors for Howard Sutherland, 
as Alien Property Custodian and 
Frank White, as Treasurer of the 
United States, 


22 Translation f rom Spanish, 

B’MC. ! 

Leaf No. 37-Inscription No. L 

i 


Froclilich & Kuttner. 


Froclilich & Kuttner—By instrument No. 259 executed in 
^lanila on llie 28tli day of May last, before Mr. Aurelio 
Pelaezy Laredo, assistant deputy notary of the said city, 
]\Ir. Ludovico Kuttner & Danziger, with domicile in the 
same city, and Mr. Adolfo or Adolph Froclilich, with dom¬ 
icile in the city of Berlin, organize a mercantile copartner¬ 
ship in accordance with the following stipulations and 
terms: 


1. The partnership hereby organized shall'be an ordinary 
mercantile ])artnership and shall be engagedlin the importa¬ 
tion and sale, on a wholesale and retail basis, of all kinds 
of articles of lawful trade, as also in such other pertinent 
transactions as mav further the financial interests of the 


company. 

2. The domicile of the iiartnership slialf lie the city of 

Manila, where it will trade under the firm name of Froch- 
lich & Kuttner. ^ 

3. The management and administration of this partner¬ 
ship shall be in charge of the partner Kuttner, who for all 
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acts and deods sliall ns(‘ as signaliiro tlie (irm name, and 
who is tliC‘r(‘ror(‘ aullioriztul lo carrv out, in the name of said 
parlnerslii]), any kinds of nu‘rcantile ti'ansactions, busi¬ 
ness and s])(M'nlations wliicli he may de(‘m advisable for 
the best develo])meiit and ])ros])erity of the business of the 
partnershi]). 

4. Tlie duration of this company sliall be 4 years begin¬ 
ning with tile tii-st day of .Imu', but the ])artnership may be 
dissolved, alt(‘r(‘d or ext(‘nd(‘d at any ])rior time by the mu¬ 
tual agr(‘(‘mcnt of lioth ])artners. 

2d T). The capital of th(‘ company is constituted by all 

th(‘ goods' which th(‘ ]»artners have already accjuired 
for tile business in which tlu'v arc* going to engage, valued 
in the amount of bO,()()(> pc'sos in accordance with the in¬ 
ventory. which hniount has b(‘c‘n coiiti'ibiited by both part¬ 
ners in cash in ccjual share's: subjcM-t to the rights of eac'li 
partnei’ as thc'v may a]>p(‘ar latc'r on at the termination of 
tin* drawing u]) of the inventory and balance sheet on basis 
of which they will start tlu'ir business operation. 

b. The i>rofits or losses a})})C‘aring at the time of dissolu¬ 
tion or termination of this jcartiU'rship shall also be divided 
among the two ]»artners, shai'c* and share alike. 

7. Xo amount whatsoever shall be withdrawn from the 
funds of the ])artnershii) in order to cover the private ex- 
lienditures of any ])artner. 

8. The ])artne]-s arc* forbidden to engage in any business 
for their own acc-oiint in the* name or with capital of the 
])artnershi]), ancl they ai’c* also forbiddc'ii to engage ])ri- 
vatelv in anv kind of busin(*ss wliic-h is similar to the biisi- 
ness in w]iic*h they arc* starting. 

9. This ])artn(*]'shi}) may establish as many branc-h ofhc'es 
as it may deem n{*cc*ssa)'\g within or without this city, and 

it mav cari*v out anv transactions which it mav deem advis- 

• • • • 

able for tin* furthc*i-anc(* of the linancial interests of the 
])artnersliip. 

]0. In order to asc(*rtain the* condition of, and tin? finan¬ 
cial results obtained by the* partnei’ship, thei'c* shall be 
drawn up every yeai* a gc‘n(*ral balanc'c* shc*et outside of the 
monthly or s))ecial balanc*e sheet which the partners may 
deem advisable by common agreement. 

n. All the ex])enditur(*s incui-red during the dura- 
24 tion of this partnei’ship shall be for the account and 
charge of the partnersbip. 
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12. The books of the partncrshii) shall l)e ke])l in strict 
accordance with the provisions of the (.k)de of Commerce. 

In case any of the partners should die before the 
termination of this ])artnershi)), the heirs or le.i^al re])re- 
sentatives of the deceased may a.i>ree u])on the continua¬ 
tion of the partnership, in a.ureement withl the surviving 
partner, but if they do not agree to this the partnership 
shall be liquidated in the foi'm and manner which they 
may deem advisable and in accordance with; the ])rovisions 
of the Code. 

14. Any doubts, differences oi* (juestions which may arise 
between the ])artners during the duration (d‘ this partner¬ 
ship or at the time of its dissolution shall be submitted to 
the decision of amicalde arl)itrators, or of an umpire, if 
necessary, to be a])pointed by mutual agreement by the 
parties. Thus it appears from the first copy ex(‘cuted by 
the said notarv on the dav of its execution, to whi(‘h I refer, 
which copy has l)een suinnitted to this recording office at 
i) A. M. to-day. Manila, June h, ISfK). 


(Signed) ABRAHAM GARCIA y GARCIA. 
Fees as per item 5 of the Tariff: 2 pesos. 


Inscription No. 2. 


Bv instrument No. 522 executed in this citv on December 
3, 1890, before Mr. Aurelio Pelaez y Laredo, public notary 
in this capital city, ^Mr. Ludovico Kuttner: y Danziger, a 
resident of this city, in his capa'city as managing ])artner 
of the said firm of Frochlich ♦S: Kuttner, executes the 
25 following power of attorney, stating: That in the 
said representation he grants and confers general 
power of attorney as full as may be re(iuifed by law and 
as may be necessary, in favor of the enqJoyces of the firm, 
i. e. JMr. Kermann J^oenvinsohn and ^Ir. ()tto Kachue, so 
that thev mav, the former signing bv using the firm’s name 
Frochlich & Kuttner, and th(‘ latter signing by using the 
same firm name per ])rocuration, indiscrinhnat(*ly re])re- 
sent the enterprise and the rights and rights of action of 
the said partnership in all transactions concerning the trade 
in which said ])artnershi]) is engaged in these islands, said 
agents to have the following powers and authorities: 
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To collect and ])ay any anionnts owini*’ to or payable by 
the ])artnershi]) i»Tantini>' this ])()\ver of attorney, under 
any contract or by way of taxes and cliari;'es, to issue and 
recpiest the issuance of the ])roper rec'eipts, ac(iuittances 

and other vouchers which niav l)e ne('essarv and to cancel 

« » 

any 7nortii’ai*'es or encunibran(*es which may be ])endinti‘; to 
demand the renderin.^' of ac(*ounts from those who ai*e under 
the oblii 2 :ation to render same; to examine and approve 
same and to collect or |)ay tlu* balances appearing* there¬ 
from: to effect anv settlements as to anv claims, rights of 
action and rii»*hts held by or vested in the a])pearer, in such 
manner as they may de(‘m advisiible; to acce])t in ])ayment 
of debt any kind of ])ro])(‘rty, ])ersonal property, real pi'O])- 
erty or cattle, on basis of their real value or on basis of 
the value at which they may ai»‘ree and pui'suant to tlu‘ 
terms which they may deem advisable; to accept sales of 
any kind of g'oods, to ])ay the i)rices in cash or ])ursuant 
to the terms which they may sti])ulate, takini;- de- 
26 livery or acknowled.uini;‘ delivery of the pro])erty 
purchased by them; to issue, accept, endorse and 
negotiate bills of exchange and promissory notes to order; 
to pay or collect the amount thereof upon the resi)ective 
due dates or to ])ix)test same on account of non-acce])tance 
or non-])ayment, taking advantage in such (‘ase of the rights 
granted bv the Code of Commerce in order to recover tin* 
amount thereof, together with interests, chai'ges and dam¬ 
ages from whomsoever it may ])ertain; to bind the grantors 
as full or limited sundies for anv bills of exchange or 
promissory notes, or to int(‘rvene in the acce])tance or ])ay- 
ment of same in order to guaranty the ])ayment in any mcii- 
ner which they may deem advisable; to take part in assign¬ 
ments of pro])(‘rty, waivers, bankruptcies and ext(*nsioiis 
to the d(‘btors of the partiun'shi)); to take i)art at the meet¬ 
ings which may be held for the a])pointment of i-(;c(‘ivers, 
administratoi's and dei)ositaries; to examine tin* ci’(‘dits and 
to challenge the credit enti'ies which tli(‘y may not consid(‘r 
as legitimate; to ap})rove oi* refuse the offers of composi¬ 
tion and the accounts of tin* administrators (receivers); 
to enter o])positions against tli(‘ ranking of credits, if tli(‘y 
deem same unfair, and to execute any other settlements 
which tliev niav deem advisal)le and to take anv other steps 
which mav be necessarv for the termination of such trans- 

ft ft 

actions and parts thereof; to execute and sign invoices, 
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])olicies, l)ills of ladini^’, manifests and otlier mercantile 
documents; in (‘onnectioii witli any contracts which they 
may execute and tlie o])lii»‘ations whicli they mav contract, 
to exec'iite same in the form of public instruments together 
witli the clauses and in accordance with the requirements 
in (jU(‘stion, if tliey deem this advisable, and finally, 
27 whenever this is indis])ensable, to appear before the 
courts of ap])eal, courts of original jurisdiction, 
county courts and any other courts and authorities; to ap- 
])ear acconi})anied by attorney, in conciliation proceedings, 
])roceedings before courts of limited jurisdiction, execution 
proceedings, ordinary ])roceedings, proceedings for the 
declaration of rights before the courts of'limited or un¬ 
limited jurisdiction, to appear in ex-parte proceedings or 
before courts of law having jurisdiction of a* court of claim, 
to a])pear in governmental ])roceediiigs, in ouster and ejec¬ 
tion proceedings and in all other matterSj whether civil 
or criminal, in which the grantor may be interested, either 
as plaintiff or as defendant; to file i)etitioiis, briefs, an¬ 
swers, pleadings, documents, to produce witnesses and all 
kinds of evidence; to a])ply for the issue of writs, sum¬ 
monses and attachments, se(iuestrations, seizures and auc¬ 
tions of pi*o])erty, to receive services of writs, of decrees, 
decisions, orders and judgments, to agree to those which 
are favorable and to a])])eal from those which are unfavor¬ 
able; to challenge orf1(‘(‘rs of every nature and to apply for 
a leave to lodge conqdaints, to enforce ; res])onsibility, 
nullity, reversal and any other ])roceedings which may 
ai'ise; to follow tlunn up in all their instances, in accordance 
with the ])rovisions of the law, up to their filial termination, 
with full power and authority to do all acts and things and 
to carry on all and any ])roceedings as may be required, 
because for this pairpose there is conferred u])on them the 
most anipl(‘ and unlimited ])ower, said agents to have the 
right to substitute this ])ower of attorney once and as many 
times as thev mav deem fit, in favor of anv' iiartv suitable 
to them, the grantor hereby confirniii|ig and validat- 
2S ing whatever said agents will do in the prcunises and 
l)roniising‘ not to object, for any reason whatsoever. 

Thus it gp])ears from the first copy of the said instru¬ 
ment, executed before the competent notary on the day of 
its execution; the document to which I refer has been sub- 
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TTiittod to tills rocordiiiij: ofTico this day at 10 A. M. IVtanlla, 
?\Iarc]i 10, 1891— 

(Signed) AIIKAIIAM (lAKCTA y GARCIA. 

Foes as per item d of tlie 'TarilT: 1.20 pesos. 

Leaf Xo. .*>7, Tiiseri])lioii No. 3. 

Bv instrument Xo. 811 exeented on Doc. 5, 1893, before 
the nndersiniied r(‘<iistrar acting in his character as notary 
public of this ca|)ital city, there ap])ear Mr. Ludovico Kutt- 
ner cV: Danziger, in his character as managing partner of 
the tirm of Froehlieh iJc Kuttner. merchants of this city, and 
v’ho stated: 

1. That in his (*a])acity as managing ])artnor of the afore- 
nnnitioned linn of Froehlieh c'c Kuttner, a firm of this city, 
which capacity he t‘vid(‘nc(‘s by a certified co])y of the part¬ 
nership agreemcmt wliich he exhibits to me, the notary, and 
which 1 return to him, conferred bv virtue of another in- 
strument. Serial Xo. 7)22 executed on Dec. 3, 1890 before 
Aurt'lio Felaez y Laredo, a former deiputy notary public of 
this city, a gcnKU'al })ow(‘r of attorney on behalf of and in 
the nam(‘ of t]i(‘ aforemc‘iition(‘d jiartnei'ship, upon Mr. Ker- 
mann Loeiivinsolin and Mr. Otto Kachue, employees and 
residents of this citv. 

2. That it being not in the inter(‘st of the aforementioned 

])artnershi}) that said agent continue to discharge 
29 their duties under tin* afor(*mentioned powers of at¬ 
torney, he revokes, cancels and makes ineffective the 
afor(-mentioned powei's of attorney conferred upon Mr. Ker- 
mann Loenvinsohn and Mr. Otto Kacliue, this revocation 
not to imply any reflection on the good reputation of said 
gentlemen, tlioi ajipearer reipiesting furthermore that this 
revocation be serv(Ml u]joii th(*m in proper and due form in 
order that they abstain in the* future from making use of 
the aforemention(‘d powers of attorney. 

Thus it a])})ears from the* tii'st c(‘rtified copy of said in¬ 
strument, wliich c()py was issued by m(‘, the registrar, on 
the day of the ex(*cution of the instrument, wliich instru¬ 
ment, to which I i-efer, was tiled at I his otlice at 9 o’clock 
in the moi-ning to-dav at Manila, th(‘ 7th of December, 1893. 
(Signed) ' ABRAir.VM GARCIA y GARCIA. 


Fees as per item Xo. 3 of the tariff; 1.20 pesos. 
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By iiisli'umeiit Xo. S12 c‘X(‘ciit(‘(] on I)(‘(‘. lo, lS9d, ])efore 
l]i(‘ rni{lersi<>n(‘(l ro<>-istrar aolin.i*- in liis capacity as notary 
public of tliis cay)ita! city, tlun-c a])p(‘are(l': Air. Lndivico 
Knttnei’ y Danzi.a'cr, in liis cliaractoi* as inanaa:in<>- partner 
of tlie firm of Froclilicli & Kiittner, of this city, and lie 
stated: That in his said charactei* as manag’ini;- partner of 
the said partnership of Frochlich & Kuttnei;, and therefore 
in representation of the said partnership, he appoints as 
i^eiun-al attorneys in fact of th(‘ said partpershi}), in ac¬ 
cordance with the ri<>iits .granted to him iiythis rep'ard by 
Art. 281 of the Code of Commerce in force: Mr. Kermann 
Ijoenvinsohn and Mr. Frwin Ziillip', the former married and 
a German citizen, the latter a bachelor and a Swiss 
30 citizen, both of a.e'e, merchants and residents of this 
capital city, so that they, either jointly or severallN’, 
and as managers of tlie said ])artnei“ship, attend to the busi¬ 
ness and carry on the busiiu'ss transactions of the said firm 
and that for this purpose he confers upon them general, full 
and sufficient power of attorney as may be re(iuired and 
necessary in law, with the following authorities: To ad¬ 
minister and manage all the business and other matters of 
the said partnershi}), as also the ])roperty of^same, to grant 
leases for the latter for any tinn^, price and on such terms 
as they may deem advisalile; to collect rents and revenues; 
to dispossess, oust and eject tin* tenants ofi rui*al and city 
property whenevcu* they deem this advisabhy and to take 
such steps as a careful mercliant and goodj Inisiness man¬ 
ager may do; to ('ollect any amounts owing to said part¬ 
nershi]) and to pay th(‘ amounts which tiny partnership is 
liabl(‘ to ])ay, either in cash, ])roducts, merchandise or com.- 
modities, pursuant to the contracts which tlu' ])artnershi]) 
may have executed or ])ursuant to sales or for any other 
reason whatsoevei', to issue and re<piest recei])ts, ac(]uit- 
tances and other vouchers which may be reipaii-ed: to cancel 
mortgages or encumbrances on the ])ro])erties of its debtors 
or of the sureties of such debtors. To r(HjU|est the render¬ 
ing of accounts from any ])arti(‘s who are under the obliga¬ 
tion to i‘end(U‘ same to the said ])artnershi]), to examine, ai)- 
pi’ove oi* reject same, as they may deem fit^ to riay out or 


T-44(ir)a 
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receive tlie balances ap])earinii- tlu*rei‘i*om and to issue tlie 
acquittances and otlier documents wliicli may l)e re(|uired. 
To draw, acce])t. endorse and negotiate bills ot* exchange 
and promissoiy notes, to pay or ('ollect the amount thereof 
at the respective due dales, or to ])rotest same for 
Ml non-acce])tanc(‘ or non-paynuMit, takin.i;’ advantai;'e 
in this connection of the i*i<>bts ^-ranted bv the Code 
of (^ommerce in order to recover the amount, interest, ex¬ 
penses and dama<;'es, if any. 

To effect anv settlements as to anv i'i<j:]its, rii>‘hts of ac- 
tion, claims and debts of the said ])artn(‘rship in such man¬ 
ner as thev mav deem tit, to submit the matter to the 
decision of amicable arbitI'ators and of an um])ire, in case 
of disau'reement and to (‘iiiraue to abide bv the decision of 
such ai'bitratoi's. To take* ])art in the assi<»-nment of ])i-op- 
erty for the benefit of ci'editors, in dischari»-(‘s^ bankru])tcies 
and extensions a])])lied for and to be liranted to del)tors, to 
attend and to vote jit meetine's held foi‘ th(‘ a])pointment of 
receivei's, administrators and trustees and for the examina¬ 
tion of credits; to chnllenu-e the credits which thev mav iiot 
deem lei>'itimate and to a])])rov(* oi* raise objection a.e:ainst 
any pro])ositions snl)mitted by tin* l)ankni])t oi* to approve 
or challeiii>e the accounts (jf the r(*ceivers, to object to any 
plans of distribution should they deem same to be improper; 

to enter into anv settlements which thev mav deem advis- 

• « « 

able and to do anv other acts and thinu's which thev mav 
deem necessary for tlu* ten-minaiion of such mattei's and in¬ 
cidentals thereto. 

To effect all kinds of ])in‘chases and sales, both who!(‘Sal(‘ 
and retail, of i^-oods and merchandise*, and to ])lace any 
01 ‘ders for same* which thev mav deem necessai*v, (‘ith(*r in 
h]uro})e or anywh(‘]-e else: to collect and i)ay the prices 
thereof on a c;ish basis or in accordance with the t(‘i'ms 
they may stijmlate: to take delivery and issue* i'(‘C(‘ipts foi- 
their ])ui-chas(*s and to make })aym(‘nt, in the man- 
M2 ner aforementioii(*d, of the amount of the orders 
placed by them. To deposit with banks, d(*])ositaries 
and other cr(*dit institutions (‘ith(*i‘ by way of de])osit or in 
account cui‘rent any funds and withdraw any funds de¬ 
posited either by thcunselvcis o)- deposited by the said ])art- 
nership, wherever (l(*posit(*d and whenever they deem this 
necessary and fo]* this pui'pose to issue and sii>-n the res})ec- 
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live checks and otliei* (lociinieiits wliicli may he I'Cquired. 
'Ik) exleiid, ill case of necessity, any contracts entered into 
on lielialf of tli(‘ said ])artnership for siicli time and under 
siicli terms as may lie a,e:reed upon witli tlie other contract- 
ini>' party and as tlu^y may deem jiroper for the interests 
of the pai'liK'rslii]): to di-a\v ni) and si^rn all kinds of ac¬ 
counts, as also invoices, documents, policies, l)i[ls of lading, 
manifests, vouchers, drafts and any other documents which 
must he signed hy said ])artnerslii]), througit one of its 
managers, for purposes of customs clearances, as well as 
for any other purposes. To have any contracts or any 
oliligations which they may enter into incorpoi:ated in pub¬ 
lic deeds and to sign same pursuant to the stipulations and 
])rovisions in this connection, if they deem this advisable 
or if this is iTMjuested by the other ])arty: to a])point coun¬ 
sel and attornevs at law wiierever necessarv, to revoke 
those appointed and to ap])oint others in their, stead when¬ 
ever thev deem advisable to do so; 

In connection with any transactions and contracts which 
thev mav execute in their chai'acter as such rhanagers and 
in connection with the signing of documents which thev 
subscribe in such character, to verify same in the form and 
manner prescribed by Art. *284 of the said Code of Com¬ 
merce. Ill represeiitalion of the said company and 
therefore in representation of the rights and claims 
of same, to ap})ear before any courts of a])peal and 
any other com])etent courts and authorities, In any civil, 
criminal or ex-|)arte matters, to a])])ear before any courts 
of claim in all kinds of administrative and governmental 
matters in which said ])artiiership may be interested, nnd 
to do so either as plaintiff or defendant: to lile any briefs, 
claims, answers and briefs of every naturej to ])roduce 
witnesses, documents and other kinds of evideiice, to apply 
for services, to issue writs of summons, writs of se(piestra¬ 
tion and attachment, to ap])ly for the sale of:pro])(‘rty, to 
challenge, to hear decrees, ordei's and Judgments, to agree 
to such orders and Judgments as are favorable and to ap- 
])eal from such Judgments as are unfavorable, to take re¬ 
course to the legal renuMlies of com|)laint, nullity, reversal 
and to any otlun* ])roct‘edings which may bc‘ proper, follow¬ 
ing such ])roceedings through all their instances u]) to their 
termination; to atijiear also in conciliation proceedings and 
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procvdiii.^'s comis of lind; <1 jurisdiction, to inako 

sucli motions as mav ]h‘ iitH-ossarv and to demur and raise 

• • 

ol)jections to suel! motions and eom])laints as may he made 
aii'ainst tlie ])artnersliii) in (juestion, to .<>-ive tlieir eoiiscuit 
to any aii’reemeiit wliieli may ])e readied or to ae(*e])t any 
judi;ment viiidi may lie reiniered it' they deem same ad- 
visal)le oi’, as ali'eady mentioned al)ove, to a])])ly t'or the 
(|uas]iinij: thereof or a])])eal aj»‘ainst the decisions whicli 
are uiifavorahle and to avail themselves of any proceed in, li,-s 
of which the .urantor can avail himself, in the nam(‘ of th(‘ 
said ])artm‘rshi]) and foi’ this ])ur])ose there is .<i-ranted to 
them the most am])le -[lowaM' and authority, without any 
limitation whatsoev(‘r, and they are ex])ressly aii- 
24 thori/.ed to substitute this ])owei- of attorney in its 
])ertinent ])art inasfar as same refers to ])roceedini»'s 
and lawsuits, one or as manv times as thev mav desire, in 
favor of any parties suitable to them and to i-evoke such 
suhstitut(‘ ])owers and execute new substitute powers; the 
a<p])earei\ in r(‘pr(‘S(‘ntation (»f said ])artnership, ])romisini;‘ 
to ratifv and validate whateveu- said ai^ents and substitute 
aycuits will do in the premises and promisiui^ not to rais(‘ 
any objection ther(‘to. 

Thus it a])])ears from the fii*st copy of the said document, 
issued bv me tin* afor(‘mentioned r(‘u-istrar on th(‘ dav of 
its (‘xecution, which document, to which 1 ind'er, has Ix'cn 
s;ibmitt(‘d to this I\ecoi*diim- ()ffic(‘ to-day, at 10 A. M. 

Manila, Dec. 7, 1893. 

(Si-ned) ADDAllAM (lAKiMA v (JAKCIA. 


Kecord Xo. b. 

Pursuant to insti-iiment Xo. 147 ex(‘cuted on th(‘ 4th inst. 
b(‘fore the un(hM-siu-ned i*(*i;-isti'ai‘ of the Mei-cantile li(\n-ist(‘r, 
actin.u' as notary jndilic of this ca])ital city, and of the 
Xotarial (liambei* of tin* t(‘rritorv of th(‘ c'itv, Mj-. P.rwin 
Zulli.e-. of a.u’e, i-(‘sident of and domiciled in this city, in 
his character as attorn<‘y in fact of the mana,e,'in' 4 - partinu’ 
of th(‘ yiai'tnei'ship of Fi'ochlich cK: KuttncM*, rnei’chants of 
this city, (*xecutes the followin'**; 

1. That undei* sc'rial Xo. <S12, lieforc* tin* notary of tin* 
Xotarial (liamber of this city, Mr. Abi-aham (Jai*ci(‘ v 
Garcia, on the 5th of December, 1893, Mr. Ludovico Kittner 



UOWAKD SUTHEKLA^'D^ A. P. C., ET AL. 


29 


y Danzig'er, a German s::l)j(‘('t, of a.i»‘e, a haclielor, a mer¬ 
chant, a resident of and domiciled in this city, in liis 
character as manaj»*ini>- partner of ■ tlie hrm of 
3~) Frochlich & Kuttner, a firm of this city, hy virtue of 
the powers and authorities granted to him hy 
clause 3 of instrument No. 259 whereby sucji partnership 
was organized, executed on May 28,1890 ])efore Mr. Aurelio 
Palaez y Laredo, a former deputy notary of t]iis city, wliicli 
on June 9 was entered on page 37, folio 188;, volume I, in 
tlie Division of “Companies and Partnerships'’ of tlie 
^^lercantile Register of this Province. 

(’onferred ui)on him powers of attorney whicli were 
entered in the same record, on the same pag<-h folio 189, 
entrv No. 4 of the said volume T in the Division of “(Mm- 

• I 

panies and Partnerships” as it appears from the memo¬ 
randum affixed to the foot of the first copy of th(‘ said 
])Owers of attorney whicli he states liave not been revokcM 
either in whole or in part and which were executed on 3 
slieets of stamped paper of the Ttli class, Xds. 41, 177, 178 
and 179, there appearing therefrom the clause relating to 
tlie management and authority conferred, reading as fol¬ 
lows : 

Clause Relating to the ^Managembnt. 


3. The management and administration of this com]einy 
is entrusted to the jiartiier Mr. Kuttner, who for all his 
acts and deeds, uses the firm name of th(‘ partnershi]), said 
jiartner to have therefore power and authority to do, in the 
name and on behalf of said partinu’shi]) all kinds of trans¬ 
actions, operations and mercantih‘ s])eculations as he may 
deem fit for the develo])ment and in furtherance of the 
financial inter(‘sts of the com])any. I 

Powers Granted. 


To administer and manage all the business and other 
matters of the said ])artnershi]), as also the property of 
same, to grant leases for the latt(‘rJ‘or anv time. 
3() price and on such terms as they may deem adivisable; 

to collect rents and revenues: to dispossess, oust and 
c‘.ject the tenants of rural and city yiroperty ;when(‘ver they 
deem this advisable, and to take such steps as a careful 
merchant and business manager may do; to collect any 
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amoinits owin';- to said t)artn(‘rsliij‘ and to i>a\' tin' ainonnls 
which the ])artnors]iip is liable to ])ay, either in cash, 
products, rri(‘rc]iandise or commoditi(‘s, tini'snant to the ('on- 
Iracts tlu‘ ])artnershi]) may have (‘xe('nt('(l or ])nrsna!;1 to 
sales oi- for anv otlu^r reason whatso(‘V(‘]*, to issn;' and 
rc(piest recei))ts, aciiuittances and other vonclun-s which may 
be reepured; to cancel morti;ai;es or (‘ncnnibraiua's on th*' 
])roperti(‘s of its debtors oi* of the sureties of such (h'btors. 
To request the renderin';- of accounts from any ])arti<'s who 
are under the oblii;-alion to rendei’ sann* to tlu‘ said partner- 
shi]), to examine, a])])rove or reject samca as th(‘y may 
deem fit, to ])ay out or rec(hve the balances appeariny 
therefrom and to issue th(‘ ac(iuittanc(‘s and other doennnmts 
which may be required. To draw, acce])t, endorse and 
net;-otiate lulls of exchanife and ])i'omissory noti'^^. to })ay 
or collect the amount thereof at tin* res])(‘ctive dm* dates, 
or to protest same* for non-acceptance or non-])aym(‘nt, tak¬ 
ing- advantage in this connection of the rights grantcMl by 
the Code of Commerce in order to recover tin* amount, in¬ 
terest, ex]U‘nses aiid damages, if any. 

To effect any settlements as to any rights, I'ights of 
action, claims and debts of tin* said ])artnership in such 
manner as thev mav deem tit, to submit the matt(‘i- to tin? 
decision of amicabh* arbitrators and of an umpire*, in cast* 
of disagr(*(‘ment and to engage* to abieh* by the* eh-(*isio:j of 
such arbitrators. To take ])art in the assignme'iit of 
‘37 ])roperty for the l)enetit of creditors, any dischai-gc*Sj 
bankru])tcies and e*xtensions ap])lie*d foi* anel to be 
grante*d to grantors, to attenel and to vote* at me'ctings he*lel 
for the a])pointment of rec'civei-s, a<lmii]isti'ate)rs anel trus¬ 
tees anel for the examination of credits: te) challe*n'i.-e* the* 
credits which they may not deem legitimate anel te) a])pre)Ve‘ 
or raise objectie)n against any ])re)pe)sitie)ns submitt(*el by 
the bankrupt or to approve or chalh'nge the* ace*e)unts e)f the; 
receivers, te) object te) any })lans e)f elistributie)n she)ulel tiie*y 
eleem same to be impro})er: te) (*nte*r inte) any se*ttl(*nu*nts 

whicli thev mav elee*m advisable anel te) eh) anv edlie*r ae-ts 

« • • 

and things which the*v mav ele‘em nec(*ssarv fe)i- the* t<‘i-niina- 
tion of such matters and incide*ntals thereto. 


To effect all kinels e)f pnrchase*s anel sal(*s, be)th who!<*sa!<* 
and retail, of goods and merchanelise, anel te) plae-e* any 
orders for same which they may deem necessary, either in 
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Europe or anywhere else; to collect and pay the prices 

thei’eol' on a (‘asli basis or in accordance witlrthe terms thev 

: • 

may sti])n]ate: to take delivery and issue re(Th])ts for their 
pnrc'liascs and to make payment, in tlie mailnor aforemen- 
tioiKMl (jf th(‘ amount of th(‘ orders ])laced! by them. To 
(l(‘|)osit with l)anks, d(‘positaries and otlier: credit institu¬ 
tions (‘ither by way of deposit or in account cui'rent any 
funds and wilh(l]*aw any funds de])osit(‘d either by them- 
selv(*s or deposited by the said partnership, wherever de- 
l)osit(‘d ajid w]ien(‘ver tlu^v deem this necessarv and for 

• • I • 

this ])urpos(‘ to issue and sie,‘n the r(‘S])ective cliecks and 
()t!i(‘r dociu'iK'nts which may l)e recpiired; to bxtend, in case 
of n(‘C(‘ssity. any contracts entered into on behalf of tlie 
said partnei’ship for such time and under such terms as 
may be a,<>-r(*ed upon with the other contracting: ])arty 
dS and as they may deem proper for the interests of the 
paidnersliip; to draw up and sign all kinds of ac¬ 
counts, as also invoices, documents, policies, ])ills of lad¬ 
ing, manifests, vouchers, drafts and any other documents 
which must be signed by said partnership, through on(‘ of 
its managei's, for purposes of customs clearances, as well 
a.s for any otlnu’ ]jur])oses. To have any contracts or any 
obligations which they may enter into incor])orated in 
])ubli(' decnls and to sign same pursuant to the stipulations 
and ])rovisions in this connection, if they deem this advis¬ 
able or if this is re(iuested by the other party; to appoint 
('oiinsel and attornevs at law wherever necessarv, to revoke 
thos(‘ a])])ointed and to a])point others in their st(‘ad when¬ 
ever thev deem — advisable to do so. 

In connection with any transactions and ('ontracts which 
th(‘v mav execute in their character as such managers and 
in connection with the signing of documents which thev 
subs('rib(‘ in sucli character, to vertify same in the form 
and nian!U‘i- ])rescribed by Art. 284 of the said (Vxle of 
(k)mm(M-c(‘. In repr(‘sentation of the said company and 
th(‘r(‘for<‘ in re])resentation of the rights and claims of 
sanng to ap])(‘ar before any courts of appeal and any other 
('ompcl(‘iil courts and authorities, in any civil, criminal or 
(‘x-])arte matters, to appc'ar before any courts of (daims in 
all kinds of administi*ative and governmental matters in 
whi('h said partnership may be interested, and to do either 
as ])laintifr or defendant; to file any briefs, claims, answers 




32 


FKOELICTT .V- KUTTXKK VS. 


and hriefs of ovory nature, to pnxlnce witnesses, doenments 
and otlier kinds of evidence, to apply for services, to issue 
writs of summons, writs of seciuestration and attacli- 

39 ment, to a])])ly for tlie saK' of ])rop(*rty, to (‘hall(‘n.u(‘, 
to li(*ai‘ (l(‘ci‘(‘c‘s, orders and judii’uuaits, to ayr(H‘ to 

sue]) ordri's and judynumts as are favorable and to a])p(‘al 
I'rom such judgments as ai'(‘ unfavorabhn to laki‘ iH'course 
to the leii'al I'cnmnlies of complaint, nullity, reversal and to 
any othcu* ])roc(H*din_us which may be propel*, followini;’ such 
])rocc‘edinii-s throuiiii all their instances up to their t(‘rmina- 
tion; to appear accompanit'd by attoriu‘y also in concilia¬ 
tion ])roceedinii-s and proceeding's before courts of limited 
jurisdiction, to make such motions as may be necessary and 
to demur and raise* obj(‘ctions to such motions and com- 
])laints as may be made against the ])artnershi]) in (piestion, 
to give* tlu'ir 'Consent to aiiv ai>-reement which mav be 
reached or to acce])t any judgment which may be rendered 
if tlu‘v deem same admissibkn or, as alreadv memtioiUMl 
above, to a})])ly or the (plashing thereof or apjieal against 
the decisions which are unfavorable and to avail themselves 
of any proceedings of which the grantor can avail himself, 
in the name of the said partnership and for this ])ur])ose 
there is gi*anted to them the most am])le ])ower and 
authoritv, without anv limitation whatsoev(*r, and tii(*v are 
(‘Xju’essly authorized to substitute this power of attorn(‘y 
ill its }R‘rtin(*nt ])art inasfar as same refers to proceedings 

and lawsuits, one or as manv times as tliev mav d(*sire, in 

* • • 

fa\'or of any parties suitabh* to th(*m and to r(‘Voke such 
snbstitiiti* poW(*i-s and execute iu*w substitute powers; the* 
a])pear(‘r, in re|)resentation of said ])artnershij), promising 
to ratifv and validate whatever said agents and substitute 
agents will do in the premises and promising not to raise 
any obj(*ction theri'to. 

J the notary advised the grantor of the reijiiire- 

40 ment that he lias to submit a copy thereof for reg¬ 
istration in the Mercantile Kegister. this being a 

conditi(jn ])r(‘cedent for making such instrum(*nt binding 
upon third ])arti(*s. 

The feu'egoing transcripts ari* true copi(‘s from the 
original cop\' submitt(‘d to nug whieh I have* duly initialled 
and r(‘turn(*d to the ajijiearin* aftcu* having r(‘ferr(‘d to sam<*, 
to which 1 certifv. 
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Second. The appearor, makiiii*’ use of llie powers of snh- 
stltutioii g:raiited to liirn, as it ay)])(‘ars fromltlie ror(‘g;oiii^ 
transcript, executes the following: ! 

That lie transfers the foregoing powei* of;attorney first 
of all to Mr. Paul Xagel, of age, and a resident of this 
cajiital city, so that he may use and ex(*reise all and any of 
the powers granted and set forth hereinabove in; the same 
manner and to the same extent as the grantor of the sub¬ 
stitute power of attorney might do if present in person, 
without anv limitation whatsoever, said grantor of this sub- 
stitute power of attorney hereliy confirming and validat¬ 
ing beforehand whatever said substitute attofnev will do in 
the premises in accordance with the law andlin })ro])er and 
due manner. 

Secondly, that he also substitute's the said power of attor- 
nev for the cases of absence*, sickness or elisabilitv of the 
first substitute atteirney in fact a])t)e)inted,: to Mr. Otto 
Kachue, also a resident of this city, l)ut with the limita¬ 
tion that the latter cannot execute any ce)ntracts nor eibliga- 
tions set down in writing nor e'xe'e'ute* any public eh'cels con¬ 
taining either the formei’ or tlie* latte*r, ne)r eau he substitute 
such power of attorney exe'cnle'el in liis fave)]^ to any other 
party, even in the event e)f eiceaision arising feir the 
41 exercise of the ])owers hereby conferred. 

The grantor hereby ])romising to ratify and vali¬ 
date whatever mav be done bv said substitute attornev in 

• • • 

the premises and in ai'CordaiK'i* with tin* law: 

I, the notary, advised tin* grantor of tin* in‘ct*ssity of filing 
this co])y for registration at the oflice of tin* Mercantile 
Register as unless this is done this instrument will not be 
binding upon third parties. 

Thus it apiiears from the first copy of the said instru¬ 
ment of substitution of a ]iower of attorney drawn up 
bv the undersigned recorder of the Mercantile Register 
acting in his character as notary ])ublic of this city, and I 
also certify that the instrument to which T refer has been 
submitted at this office at 10 A. M. to-day. ' 

:\ranila, Nov. G, 189G. 

(Signed) EDUARDO MARTIN DE LA (kVMARA. 

Fee: 1.20 pesos, as per tariff item No. 3. 

5—14Goa 



FROELICII cC' KUTTXEE VS. 



Tiiseription No. G. 
Po\v(M* of Attoniev. 


Know all men by these presents that we, Lnclwii^ Kiittner 
and Kdnard Arnhold, German subjects, of aire, merchants 
and residents of this city of Berlin, in our character as 
manairine: partners of the lirrn of Frochlich & Kuttner, of 
the cities of Berlin and of Manila, herewith constitute and 
a])])oint as attorneys in fact and re])resentatives of the said 
partnershi]): Mr. Paul Xae:el and Mr. Krwin ZuHi.i*:, both 
residents of the said city of Manila, so that in their char¬ 
acter as manae:ers, either jointly or severally, they may 
administer and manau’e all the mattei's and ti’ansac- 


42 tions of the said ])artnershi]) as also the ])roperty 
of the partnership, leasine: the latter for such time, 
prices and terms which they may deem advisable; to col¬ 
lect the rents and revenues, to dispossess, oust and eject 
tenants of lairal and country ])ro])erty whenever they deem 
this advisable, and to take such ste])s as careful merchants 
and faithful administratoi's would take: to collect anv 


amounts owinii: to said ])artnership and to ])ay the amounts 
which the ])artnership is liable to pay, either in cash, ])rod- 
ucts, merchandise or commodities, ])ursuant to the contracts 
which the ])artnershiy) may have executed or ])ursuant to 
sales or for any other reason wliatso(‘ver, t{) issue and re- 
(piest receii)ts, ac(piittances and other vouchers which may 
b(* ]-e(|uii*ed: to cancel morticaites or encumbrances on the 
})r()perties of its debtoi's or of the sureties of such deldors. 
To ixHjuest the renderin<c of accounts from any parties who 
are under the obliimtion to render same to the said partner¬ 
ship, to examine, approve or reject same, as they may deem 
lit, to pay out or receive the balances ay)pearing therefrom 
and to issue the ac(iuittances and other documents which 
may be i-equired. To draw, accept, endorse and neii:otiate 
bills of exchan,:;'e and promissory notes, to pay or collect 
the amount thereof at the respective due dates, or to protest 
same for non-acce])tance or non-payment, takin.i^ advantage 
in this connection of the rii^hts itranted bv the Code of 
(kjmmerce in ordei’ to I'ecover the amount, interest, expenses 
and damages, if any. 
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To elToct any settlemeiils as to any rights, rights of action, 
claims and debts of tlie said partnership in such manner as 
thev mav deem fit, to submit tlie matter to the decision of 
amical)le arl)itrators and of an umpire, in case of 

43 disagreement and to engage to abide by the decision 
of sucli arbitrators. To take part in the assignment 

of property for tlie benefit of creditors, aiiy discharges, 
bankruptcies and extensions applied for and; to be granted 
to grantors, to attend and to vote at meetings held for the 
appointment of receivers, administrators and trustees and 
for the examination of credits; to challenge the credits 
which they may not deem legitimate and to a])})rove or 
raise objection against any propositions submitted by the 
bankrupt or to approve or challenge the accounts of the 
receivers, to object to any plans of distribution should they 
deem same to lie improper; to enter into any settlements 
which thev mav deem advisable and to do anv other acts 
and things which thev mav deem necessarv for the termina- 
tion of such matters and incidentals thereto. ■ 

To effect all kinds of purchases and sales, both wholesale 
and retail, of goods and merchandise, and to place any 
orders for same which thev mav deem necessarv, either 
in Euroiie or anywhere else; to collect and pay the prices 
thereof on a cash liasis or in accordance with the terms 
they may sti])ulate; to take delivery and issue recei])ts 
for theii* purchases and to make payment, in the manner 
aforementioned, of the amount of the orders placed by 
them. To deposit with banks, depositaries and other credit 
institutions either by way of deposit or in account current 
any funds and withdraw any funds deposited ^either by them¬ 
selves or de])Osited by the said partnership, wherever de- 
])osited and whenever they deem this necessary and for this 
])ur])ose to issue and sign the res])ective checks and other 
documents which may be required: to;extend, in case 

44 of necessitv, anv contracts entered into on behalf of 
the said partnership for such time and under such 

terms as may be agreed upon with the other contracting 
])arty and as they may deem ])roper for the interests of the 
partnership; to draw up and sign all kinds'of accounts, as 
also invoices, documents, policies, bills of lading, manifests, 
vouchers, drafts and any other documents'which must be 
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siirned l)y said ])ai'tn(M\s]ii|), t]iroiii;-]i one of its managers, 
foi- ])iii*])os(‘s of ensloms ehaii'anees, as well as for any other 
])iir]) 0 ses. To have any eontraets or any obligations which 
they may (‘ntcn* into iiu'oi-porated in ])iil)lic deeds and to 
sign same ])nrsnant to the sti])nlations and provisions in 
this connection, if they decnn this advisable or if this is 
re(iuest(Hl by the otlun- ])arty: to a])t)oint counsel and at¬ 
torneys at law wh(‘r(‘V(‘r nec(‘ssary, to revoke those ap- 
])oint(‘d and to a])])()int othei's in their stead whenever they 
de(*m advisabh* to do so. 

In coniUH'tion with any transactions and contracts which 
tliev niav (‘X(‘cnte i]i theii* character as such managers and 
in connection with tin' signing of docaiments which thev 
snl)sei-ibe in sneh eharactc'r, to verify same in the form and 
maniK'r ]>i-escri])ed bv Art. of the said Code of Com- 
m(‘]-c(*: to ix'present the said ])artnershi]) before the courts 
of law, ])nblie anthorities oi* officials, governmental offices 
and d(‘])ai'tTn(‘i:its and eor])orations of any nature whatso- 
(‘V(‘r, or jurisdictions, in all matters, actions and transac¬ 
tions in which tin' ])artnership may be interested and pend¬ 
ing befor(‘ snch jnrisdietions either as plaintiff or defend¬ 
ant and to submit complaints, answers and snch further 
documents which mav be necessarv; to submit all kinds of 
briefs and evid(‘nc(*: to receive notifications, serxdces and 
summonses: to take advantage of the legal remedies 
4.*) allowed by law: to submit ])rayers, to iXMiiicst at¬ 
tachments. discharge's of attachments, taxes and 
costs, auction sah's, sal(*s and awards of property, and to 
do any otlc'r kinds of acts and things until the final deter¬ 
mination of s]]ch matters, suits and proceedings. 

To substitute' this pe)we‘r e)f attorney in whole or in part; 
to re*ve)ke' substitutions and to exe'cute new powers of sub¬ 
stitution. 

Foi- all tlie'se* pui'])()s('s me'iitioneel above, they grant to 
the afe)i-e‘mi'ntioned Mi'. Paul Xagel anel Mr. Frwin Zillig 
the most am])l(' and valid powei-s w’hich may be ree]uireel, 
frce'ly anel witlnuit any re'striction; ])i'omising te) ratify and 
valielate whatever saiel agents will e,lo in the premises, in 
acceirdance with the law. 
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In witness whereof we sign lliis document in Berlin on 
October 17,1904. ; 

(Signed:) LUDWIG KUTTNER 

There is a flourisli. ' 

(Signed:) EDUARD ARXHOLD. 

Notarial Register No. 341, year 1904. 


There follows the legalization of the signatures ot* i\lr. 
Kiittner and Mr. Arnliold, certified by the notary public of 
Berlin and Royal Notary of Prussia, Mr. Eiigen Berthold 
Auerbach, whose signatui'e is legaliz(‘d by the Consul Gen¬ 
eral of the United State of America and Beilin. 

Tlius it appears from the original document submitted, 
to which I refer and which has been submittled to this rec¬ 
ording office to-day at 10. A. i\[. 

Manila, April 8, 1905. 

(Signed:) ENRIQUE BARR EBAY CALDES. 


Traiislaflon From Spanish. 

! 

Inscription No. 7. 

Certified Translation. I 

i 

1. The original bears reyenue stamps for the amount of 
Marks 150. 

The duplicate also bears reyenue stamps for the amount 
of Marks 150. 

Berlin, August 9, 1899. 

(Signed:) GOTDWALDT, 

Internal Ueivnae Officer. 

This contract has been executed by Mr. Eduard Arnhold 
of Manchester and Mr. Ludwig Kuttner of Berlin. 

I. Mr. Eduard Arnhold becomes a partner of the mer¬ 
cantile co-]>artnership whidi trades under the firm name of 
Frochlich and Kuttner as from January 1, 1900,, u]')on Mr. 
Arthur Sachs retiring as partner of said tiartnershiip on 
said date. 

Beginning with January 1, 1900 the business of the part¬ 
nership will be under the management of Mr. Eduard Arn- 


46 

B. S. 
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hold aiul Mr. Ludwii;- Kuttiicr as individually liable and 
principally liable partners, under llie firm name ol* Froeli- 
lich and Kultner, witli domicile at Berlin and Manila. 

The partnership reserves the riirlit to transfer the dom¬ 
icile of it in Knrope to any other ])lace outside of Berlin 
as may be re(]uired by the develo])ment of the business. 
yir. p]duard Arnhold has the riirht to recpiest at any time 
that his name be included in the firm name. 

47 II. ^Ir. Eduard Arnhold must contribute to the 


partnership on January 1, 1900 the amount of Marks 
65,000, while Mr. Ludwi^- Kuttner must contribute Clarks 
10,000, which aii;e,'reji*ate sum of 75,000 marks shall consti¬ 
tute the actual capital of the partnershi]), answerable for 
the debts of the said ])artnership. Mr. Eduard Arnhold 
shall furthermore ])ay his share of the indemnity payable 
to Mr. Sachs amounting- to Starks 3,000. 

All the other payments stipulated in the contracts en¬ 
tered into with IMr. Sachs and ^Ir. Jacoby and the leii^al 
representatives of Mr. Frochlich, respectively, shall be 
made by the new partnership of Frochlich and Kuttner, 
]\rr. Ludwi<>- Kuttner undertaking* to supply the necessary 
cash amount for this purpose. 

III. The time of the duration of this partnership shall 
be 5 years beginning on Jan. 1, 1900 until Dec. 31, 1904, and 
this time shall be understood to be tacitlv extended for one 
year more unless one of the partners notifies the other 
partner in writing 12 months before the expiration of the 
contract. In order to prove tliat such notification has been 
made within the time sti])ulated, there must be submitted a 
receii)t from the post office of the registered letter, ad¬ 
dressed to the other partner within tlie said stipulated time. 

If one of the partners should give notice to the other 
partner, the latter shall have the right to declare? 
48 himself, within a time of 3 months, whether h(‘ in¬ 
tends to continue the l)usiness for his own account. 


If such partner should make use of such right, the business 
shall jjass into the hands of such ])artner u])on the* ex|)ira- 
tion of the duration of the contract, with all its assets and 
liabilities and all its rights and obligations. 

The partner who takes over the business must pay to the 
other retiring partner, the amount owing to him and be¬ 
longing to him, in cash, at the time of their separation. 
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In case the partner to whom notice has been given should 
not take advantage of such right within the time of 3 
months, i. e. on or before ]\Iarch 31, or in case he declares 
that lie is not willing to continue the business, then the 
other party shall have the right to declare, within the fol¬ 
lowing months, viz. up to April 30, whether he himself 
wants to continue the business or not. If the other part¬ 
ner neither makes such declaration, the partnership is to be 
liquidated without awaiting the exj)iration of the stipulated 
duration of the partnership. 

IV. The fiscal vear shall be the calendar vear. The first 

«■ 

fiscal year of the business of the jiartnership i^hall run from 
the first of Jan. until the 31st dav of Dec. 1900. At the end 
of each year a balance sheet must be drawn lip in the form 
and manner as has been done up to the present time. The 
Inusiness expenses and an amount of 5% per year on the 
capital contributed l)y each of the partners,' as appearing 
from the last balance sheet, must be deducted and each one 
of the partners is to receive of the resulting net profits. 

Each one of tlie partners shall receive for his services 
49 in the business of the partnership, the yearly amount 
of 6,000 marks, which amount shall beicarried to the 
^Management Expense Account. 

r^lr. Ludwig Kuttner shall receive an extra compensation, 
by way of interest, of 150 marks per year. 

V. During the first year of the existence of this partner¬ 

ship, each one of the partners shall only be entitled to with¬ 
draw from the jiartnershi]) the amount of 6,000 marks as 
stated above i)lus the interest corresponding; to his partici¬ 
pation ill the business. I 

With regard to the second year and the subsequent years 
it has been ex])ressly agreed upon by the partners that out 
of the yearly profits of the business there shall be paid first 
of all the amount of 10,000 marks to be carried to the 
amortization fund. The partners may thereupon withdraw 
the share belonging to them out of the profits of the pre¬ 
vious year insofar as they exceed the said arnount of 10,000 
marks. If the profits obtained should not amount to 10,000 
marks and if the aforementioned apiirojiriation of 10,000 
marks were to be made out of the capital of the partnership, 
the partners must apply to such apxiropriation first of all 
the business profits before the partners become entitled to 
withdraw any sum out of said profits. 
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VT. If any of tlio partiiors should transfer his domicile 
to the P]iili])])ine Islands, there are to he paid to him besides 
the travel 1 in!>• ex])(‘nses to and from the special expenses 
entaih‘d hv such moving- oversea. The x)artners re- 
50 serve the ri<>ht to stipulate the amount which must 
he paid in addition on account of living abroad, after 
the first vovai;e has been made. 

If the partner should live in the Philippine Islands for 
moi’e than '2 y(*ars and in case he is married, he shall be en¬ 
titled to the ])aym(‘nt of the ti'avelling expenses of his wife 
which must he borne by the business, i. e. the travelling ex¬ 
penses to and fro. 

All these ex})enses must he charged to the general expense 


account. 

VII. Xot only in case the balance sheet shows that % 
of the capital of the ]:>artnership, i. e. 25,000 marks (not 
taking into consi(h‘ration the said amount of 12,000 marks 
belonging to the 2 partners) should have been lost, but 
also in case that during 2 consecutive vears there should 
not have l)een earned the interest charges on the capital of 
the partnershi]) of 75,000 marks, either of the partners shall 
have the right to re(jU(*st that the partnership be placed 
in li(|uidation unless there is paid to him the amount to 
which he is entitled, in which case he shall cease to be a 
member of the ])artnei*shi]), while the other partner is en¬ 
titled to continue the business under the old firm name. 

If such a case should arise, the y)artner who desires to 
continue the business must state this within the time of 3 
months aft(‘r the di'awiiig uj) of the balance sheet and shall 
have to })ay to the retii'ing ])artner the amount correspond¬ 
ing to him as otherwise the business of the partnership 
must be immediat(‘ly liquidated. 

51 VIII. The i)artners agree to send to iMr. Hermann 
Arnhold, Hamburg, every year, a copy of the balance 
sheet, until there has been paid off entirely the amount due 
to the heirs of iMr. Frochlich. 

If the partnership of Fi'ochlich & Kuttner fails to dis¬ 
charge its obligations toward the heirs of Air. Frochlich, 
and if on account of this it should become necessarv to en- 
force the suretyshiy) given by Hr. Hermann Arnhold, the 
said Ml'. Hermann Arnhold shall have the right to request 
tliat the partnership be liquidated which shall be done 12 
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moiitlis after notice tliereof shall have heeii given. The 
li(jiii(lati()n shall not take ])lace if ^Fr. Hermann Arnhold 
is paid tlie mon(‘v disl)nrsed l)y liiin pins intei'est thereon 
at the ]*ate of 8% or slionhl he he released of his responsi¬ 
bility as surety to his satisfaction. 

IX. If Ml*. Knttner should die before Jail. 1, 1900, this 
contract shall become null and void and ineffective. If Mr. 
Kdiiard Arnhold should die liefore Jan. 1, 1900, Mr. Her¬ 
mann Arnhold shall become a nn'mher of the partnership as 
from Jan. 1, 1900, as a sihuit yiartner with a capital of 60,000 
marks. In this case Mr. Hermann Jacobv shall continue as 
silent partner with all the capital which Ine has at the 
present time in the partnership, while Mr. Arthur Sachs 
will retire, Hi of the capital contributed by'.Mr. Hermann 
Ai-nhold shall he returned to him on June 30, 1900 and the 
other half on Dec. 31, 1900, with interest at the rate of 
5%, otherwise tlu^ licpiidation of the partnership must 
52 he immediately started. 

X. If Mr. Kduard Arnhold should die within the 
2 first years of the cont]*act, the y)ayment of the loan made 
hv the heirs of Mr. Frochlich as guaranteed hv Mr. Her- 
maim Arnhold, must he made in the following manner: 

In the year 1900, 2 installments at the rate of 10%, in 
the vear 1901, in the same manner as in the vear 1900 
(Translator’s Note: Obviously a line is missing here in 
the original). If Mr. Eduardo Arnhold should die after 
th(‘ expiration of the second year of the contract, then 
then' must be paid, on Decemhiu* 31 of (‘ach year, an install¬ 
ment of 10% until the debt is fully paid up. ! 

If the payment of the cayiital contrilmted by Mr. Her¬ 
mann Arnhold on the yiayment of the loan made by the 
h(‘irs of Mr. Frochlich should not be made;in full oi* not 
within the stipulated times, Mr. Hermann ^Arnhold is to 
have the right to re(tnest the immediate li(]uidation of the 
business. i 

XT. If any of the y)artners should die during the dura¬ 
tion of the contract, the surviving y:)artnersi shall y)ay the 
res])(‘('tiv(‘ amount to the yiredeceased inii’tner, as it ayipears 
from the res])ective balance sheet of the year y)]*ior to the 
year during which the death took y)lace, as follows: 


6—446;*) a 
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Yj ^ nioiitlis aft(M- tlio (lentil ainl llie balance 12 months 
after tlie dealli, ])lns ~)'/( inU‘rest in eitlicr c'ase. It* tlie ])ay- 
ment shonhl not l)(‘ made in fnll or not he made within the 
stipnlatcnl tinu', tlu' h\u'al re])r(‘S(nitat iv(‘s of th(‘ de(*eased 
shall liav{‘ the ri.uht to laMjnest the imm(‘diate li<inida- 
od tion of tlie business. 

X(‘ither th(‘ ])r(Mleeeas(‘d ])artiier nor his l(‘i;-al rep¬ 
resentative's shall ])artiei])ate in tlu' profits or losses of 
tlie yc*ar dni’iiii;- which the death took place. Ilowc'ver, a 
])ro])ortional share of ])rolits withdrawn by him ag’ainst 
tin* said amount, as also tlu‘ eom])ensation of .‘kOOO marks 
per half year, in (*as(* tlu're' should have been obtaiiunl some' 
n(‘t ])rotits durin<i,- the year of the death, shall be I'etained 
by him. 

XII. In case* of disjiute* between tlu' partiu'i's by reason 
of this eontraet, tlu' ])artners, as also tludr l(‘i;’al sueeessors, 
and assii^ns, shall submit same to a Hoard of Arbitration, 
which shall be constitued as follows: caeli Oik' of the part- 
nei's shall desi,R-nate a disint(‘r(‘st(‘d ])arty and if the two 
arbitrators thus a])pointed should not ai;T(‘e, th(‘y shall a])- 
point an umj)ii-(* whose decision shall be bindini;- upon both 
})ai'ties. 

Berlin, Auyust 14, ISbb. 

(SiKiic^d) J.UDWIG KUTTXBR. 

.Manchester. .Vu.R'Ust 11, 1891). 

(Sio;ijcd) EDUAKD AKXIIOLI). 

II. (Mansell of the partnershi]) aii’rec^mcnit betw('(‘n .Mr. 
Ludwii>- Kuttner and Mr. Eduai’d Ariihold, datc'd .\ui:,-ust IS, 
1899 is hcu'chy re])(‘al(*d, and re})lae(*d by the following; 
stipulation ai)])lyinu- to the case of the death of any of tlui 
partners: 

The ])redec(*as(*d ])ai*tner oi* his respi'ctivc* Ikmi's shall 
})articijjate in tlu' pr(>lits and losses of the y(*ar in 
b4 which the (h^atli takes ])lace and shall fui1h(*rmoi*(‘ 
receive an indemnity of f),()()0 marks. TIk* amount 
c*orrespondin,ir to tlu* deceas(*d j)artner shall b(* paid in th(‘ 
followini^ manner: 

G months aftei* the death, of his ci-edit as it appears 
fi'om the balance sheet di'awn up the pi'evious yeai* and the 

7 — 44656 / 
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l)nlaii(*(‘ art(‘r tli(‘ drawiiit^^ iip of tlic* l)alaii('e &?lieel of the 
year of his clealli. Tliis ])alaiie(? slieet shall hp drawn up 
ill the usual luaiiiier at tli(‘ (uid of the fiscal ve'ar and it is 
ex])r(‘ssly a.u'reed that tin* said balance sheet shall be ex¬ 
hibited to the successor of the partner who may have died 
oil Mav 1 or before. ' 

If the payments ai’a-eed upon should not be made or not 
be made within the stipulated time, the successors of the 
d(‘ceas(‘d ])artner shall have tin? ri<;-ht to rcHiiiest the im¬ 
mediate* li(juidation of the business. 

I>eriin, October 7, 1904. ' 

(Signed) LUDWIG KUTTXER. 

(8iii:ned) EDUARD ARXHOLD. 

I 

Revenue stamps for the amount of Marks l.blO, cancelled. 

Berlin, October 7, 1904. 

(Signed) GOTTWALDT, 

Internal Rereinte Official. 

I herewith certifv that the foregoin<>- translation is a true 
translation from the original German which has been sub- 
mitted to me. 

Berlin, June 24, 1905. 

(Signed) D. SCIIXE1DER, 

(UninciUtn' of Jasficc and A/forneii at Laiv, 

Translafor of IJto Enfjlish ■ lanauar/c 
H'ifhin flic SuprenK' Court of Prussia. 


55 UoNSTLA'I'K GkXKKAL OF T 11 K UxiTKD StaTKS, 

CitU of Berlin, 

Empire of (irrnianij: ! 

I 

I, Frank X". Mason, Uonsul General of the United States 
in Berlin, Em})ire of Germany, herewith certify that Dr. 
Schneider whose signature a])])ears at the foot of the fore¬ 
going document, was at the time when he subscribed same, 
an attorney at law and translator of the English language 
within th(‘ district of the Uourt of A))peals of Prussia at 
JU‘rlin, Empire of Germany, duly ap])ointed and authorized 
by law to execute* such instruments, and that his signature 
and seal a])])earing on the said document are genuine and 
that full faith and credit should be given to same. 
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Til wiliK'ss wlivrvof, niy siiAiiat’.’.rv and the seal of my 
office tliis doth dav of June, lOOr). 

(Si-ned) ' FRANK X. MASON, 

[sKAL. 1 (hmcral of fin' Uuih'd 

States })f Herltu. 


I herewith certify that the foree:oing translation, in ac¬ 
cordance with my liest knowledii:e and belief, is a true and 
correct translation of the original bTiiglish which has been 
submitted to me. 

Manila, August 17, 1907). 

(Signed) J. F. BLANCO, 

Court Seeretar/f auft Oijicial Translator of the 

Supreme Court of the Philippine Islands. 

There is a seal of the Supreme Court. 

7)6 Certifier! Translation. 

90 Gen. Jl No. 2224/07). 


(’ertihed Fopy from the Rc*gist(‘r of .Mercantile Companies 
and Fartinn-ships Kept in the Royal District (Jourt No. 1, 
Berlin Division 90. 


a. Register of Partnerships. 

('olnmn 1: Serial No. 1.S912. 

(’olimin 2: Ownei* of the partnershi)): Tjudwig Knttner, 
lh‘i-!in, mei'chant. 

('oliinin d ; Donii('ile; Derlin with estalilishnuMit at 
Manila. 

Coinrnn 4: Nann* of tin* })ai1 nership: L. Kuttinu'. 

(V)lninn 7;: Dat(‘ of (aitry: Record(*d in aecordanc(‘ with 
th(‘ deci'ee of August M, on .\ngnst 4, 1S8S. 

JTegist(*r of Compani(*s and Partnershi])s, volume 14(>, 
Page 267. 

(Signed) FANNFdL 

(^ourt fVrr/r. 


Coliinii; 6: Reinai’ks: The* ni(*rehant Adolph Fi-ochlich, 
of Berlin, entered the mercantile firm of Ludwig Kuttnei: 
of Manila as partner and therefor(‘ the partinu’shi]) thus 
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constituted wliicli will d > I'lisiness under the fii*ni name 
of Froclilicli and Kuttiier, has been recorded under Xo. 
12088 of the Register of Com])anies. 

Recorded in accordance with a decree of February IS, 
1890, on the same day, (volum(‘ IMl of the Register of Com¬ 
panies, Page 181). 

(Signed) FAXXFR, 

Court Clerk. 


0( 


h. Register of Companies. 


('olnmn 1 : X^o. 12058 (see X^o. 18912 of tlu' Register* of 
Companies). i 

Column 2: Firm name: Frochlich and Knttner. 

Column 3: Domicile of the company: Berlin, with estab¬ 
lishment in Manila. , 

Column 4: Legal relationship: the partners are: 

1. Ludwig Kuttner of Manila, merchant. ; 

2. Adolph Frochlich, of Bei'lin, merchant.; 

The company has started doing business^ since 0(4. 1, 
1889. Registered in accordance with the decree of F(‘b. 
18, 1890, on the same day (volume 131 of tlie Register of 
Comi)anies, Page 187) 

(Signed) FAXXFR, 

Court Clerk. 

I 

I 

1 

The partner Adolph Frocliiich ceased to be a member of 
the ])artnership on Septimiber 14, 1894, on iiccouiit of his 
(U'ath, and Ins ])lace was taken by liis legal representative's, 
as partners, viz: 

1. The widow Malwine Frochlich, nee Spiegee, of Berlin. 

2. Flse Frochlich, of Px'rlin. 

3. 'fhe minors. Curt and Marie Helene Fr()chlich, Ix'rlin. 
'file legal representatives of Mr. Forch’lich withdrew 

from the partnership on l)ec(‘ml)er 31, 18944111(1 on Jan 1, 


1. .Mr. Arthur Sachs, of Berlin, a merchant entered the 

I 

company as unlimited ])artn('r and ' 

2. .Mr. Herman Jacoby, of Berlin, a nu'rchant, 
58 (‘iitered the firm as spi'cial or limited ])artner. 

The ('ompany was therefore changed into a cp(‘cial 
or limited partnership, i. e. a partnership iii which one or 
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more parliR'i's ar(‘ res|)()iisi])l(‘ witl: all tlicii* {)i-oi)rrty wliilv 
the otlu'r ])arliiers ar(‘ aiily responsihle for a eertain 
amount. 

l'li(‘ ])ersoiially r(‘S])()nsil)le ])a]'tiu‘i‘s ar(‘: 

1. Ml-. Lndwin- Kiittner ot* I'>(‘rliii, Mei-cliaiit. 

2. Mr. Arthur Saelis, a mereliaut. 

While Mr. .Ia(‘()l)y, a mereliaut, the only sp(‘eial or limited, 
])artU(‘r, has au interest iii tlu' business to the extiMit oi‘ 
12().()()0 marks. 

Ib‘eor(l(‘(l in aeeor(lane(‘ with the (l(‘er(‘(‘ of Jan. .‘ll, 
on the same day (volume 206 of the Rei>-ister of (\)m])ani(‘s, 
Paii'e 90.) 

(Si-ned) ROT.LPXSDOKK. 

Scerci arif of the ('ourL 


'fhe ])artnership has l)(‘en dissohanl hy the mutual aii,-ree- 
ment of the ]uirties. Tlu^ partners Arthur Sacks and Her¬ 
mann Jacoby have withdrawn. 

Mr. Hduard Arnhold of Manchester, a nKU'chant, luis 
ent(*red the business on Jan. 1, ]900 as full partner. Tlu' 
])ai*tnershi]) has b(‘en transfornu'd into anothei' partinu'shi]) 
with the same firm name. 


(See Xo. 79, Division A.) 

Keii'istered in accordance with the d(‘crc‘(‘ of Jan. i), 1900. 
(Signed) XOTIIXACIHL, 

Secret a i’!) of the (^onrt. 


lioval District Court 1 of Rcrlin. 90 Vmi. Jl Xo. 2221, 07, 
Certified copv from the Mercantile Register, Section A., 
X. 79. 

.79 I herewith certify that the foregoing cop,v is a true 

cop,v of the recoi'd at)p(‘ai-ing in the Register. 

Berlin, Jum* 24, 1905. 

(Signed) ■ BKROMMAX, 

Sonrt Clerl: of th<‘ Uojfdl 

District Court 1, Part 90. 
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r liorowitli cortifv tliat the fore«'oini>' translation is a 
1ni(‘ Iranslation from tlic orig'inal German iiistriiment sub¬ 
mitted to me. 

July 3y 1905. ; 

(Si-lied) Dr. SCHNEIDER, 

('onticWor of Just ice, Attorney at Laic, 
an ft Engllsti T ranslatori IV it Jt in the 
District of the Court of Appeals of 
Prussia. 

Consulate General of the Ignited States, ^ 

Citi) of BerUn, 

Empire of Conn any: 

I, Frank II. Mason, Consulate General of the United 
States in Berlin, Empire of Germany, herewith certify that 
Dr. Sclineider wliose si-nature appears at the foot of the 
fore-oin- instrument, was at the time of si-ning* same a 
Councillor of Justice (Attorney at Law) and translator of 
the P]n.i»-lish lan-uai>'e within the District of the Court of 
A|)peals of Berlin, Empire of Germany, duly;appointed and 
authorized by the law for the execution of such instru¬ 
ments, and that his si-nature and seal appearing' on the 
aforementioned instrument are authentic and that there¬ 
fore full faith and credit is to be -iven to them. 

In witness whereof my signature and the seal of 
GO mv office, this Gth dav of Julv, 1905. 

(Signed) FRANK*11. :y[AS()N, 

Consulate General of the 

1 ' 

United Staffs in Berlin. 

Philippine Islands, 

City of Manila: 

I, J. E. Blanco, secretary of the Supreme Court of the 
Philippine Islands and official translator of same, herewith 
certify that the foregoing translation is a correct transla¬ 
tion of the original English instrument which has been sub¬ 
mitted to me, to my best knowledge and belief. 

.Manila, Phili|)])ine Islands, August 17, 1905. 

(Signed) J. E. BLANCO, 

('lerk of the Supreme Court of the Phil¬ 
ippine Islands and Official Translator 
of the said Court. 
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is a seal I'c^adiii.u': Sn])r(M" ‘ ('ourt of tlie Plii]i])]')ine 

Islands. 

Tims il a])])(‘ars from lli(‘ ('('rl illf'd 1 i‘anslat ion into 8])an- 
ish of t]i(‘ docinncnls drawn n]) in llio Mnii’lisli Iani>‘nai;v, 
llu* (*c*iiiti(‘d translations of winch ar(‘ antlnniticatcd hy Mr. 

K. Blanco, (’hn-k of tli(‘ Sn|)r(‘ni(‘ Court of tli{‘ Bhili])])inc‘ 
Islands and Official translator of tli(‘ said Oonid, to which 
documents I refer and which have lanni snhmitted at this 
r(‘cordinii‘ office* todav, at 11 a. rn. 

Manila, Anii-nst 17, 1907). 

(Si-ned) HXKiyrK P>AKREKA v (hVLDEZ. 


(il 


Leaf Xo. .‘>7, Inscription Xo. 8. 


By vii-tne of the instrninent drawn ii]) in the city of Ber¬ 
lin, Oermany, on September 12 of the year 1007), before the 

Xotarv Public. Mi'. 1^. .\n(‘rhach, whose* siii'natnre has hee*n 

• * 

le^alizeel hy Mr. Kranse, ])i*e*sielini;- Jnd.u’e* of the Oe)iirt of 
A])peals of Pi'ussia in I'h*rlin, wheise siii'iiatnre in turn has 
been viseee.1 hy the Ceinsnl (h*nei*al of the* Lnit(‘el State‘s in 
the saiel city e)f I>(*rlin, Mi'. Imelwiii,' Kiittner anel Mr. Ed- 
narel Ariihe)lel, in their character as manai^'ini*' ])artne*rs eif 
the })artne*rshi]) eloini*- l)nsine*ss nneler the name of Fre)ch- 
lich anel Knttner, hy way eif e.xtension eif the power eif at¬ 
torney which the*y have conferr(*el upon Mr. Paul Xei»'el anel 
Erwin Zuliu', refe*rre*el te) in eiitrv Xe). (I of this sheet, thev 
e‘onfe*r n])on them full })ower te) he)rre)W me)ney and ap|)ly 
for the* eipeiiinu' of ci'eelits at such rate e)f interest for such 
time anel unde*r siie-h terms as they a.n're*e to, ele‘pe)sitini»' as 
e'ollateu'al all kind- of uexxls, articl(*s anel s(*curiti(*s or .uivini;' 
as security mortuaii,es e)n real property with pe)we*r to exe- 
e*ute in tliis conn(*e'tie)n all kiiiels e)f ne>tarial instrume*nts 
anel instrume*nts under ])rivate seal which may he* re*(piire*el 
hy law for the validity and effectiveness there*of. 

Thus it app(*ars fre)m the for(*^'oin.u' doe*um(*nt whie*h has 
been suhmitt(*el te) this lL*i'ister Office* teielav, at 10 a. m. 

-Manihi, October 24, 

(Siiriied Oi;. KXKIQUH DAKUKRA y OALDKZ. 
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Leaf No. .‘>7, liiserlption No. 9. j 


By virtue of tlic iiislriimeiit exeeiited ])eforG the under¬ 
signed registrar of the Mercantile Kegister, ini his character 
as public notary of this capital city, this dOtli day of Au¬ 
gust, 1909, Mr. Erwin Zillig, in liis clinracter as attorney 
in fact and legal representative of .Messrs.; Frochlich & 
Kuttiier, in accordance with the powers which have been 
conferred upon him by virtue of the instruments executed 
in the city of Berlin, Germany, ]>efore Mr. Eugene Berthold 
Auerbach, Koval Xotarv Pu])lic of the said citv of Berlin, 
on August 17, 1904, and September 12, 190b to wliich the 
entries Nos. G and S of this refer. 

Delegates said powers to Mr. Waller Xewmark, so that 
the latter, in the name and re})res(Mitation of the said Mer¬ 
cantile Organization, may do the following acts and things 
in the citv of Cebu: To administer, manage and direct the 
business of the said jjartnership, employing in this con¬ 
nection the greatest zeal and interest and toi attend to all 
business transactions rcMpiired for the successful conclusion 
of the transactions and to do anv other acts and things com- 
ing within the scope of the broadest administration. 

To claim for, collect and receive all and any amounts of 
money, products, securities, values, dividends and interest 
belonging to the said partnershi]) and owing: by reason of 
any title or light and for this purpose to take the proper 
steps either in or out of court; and with regard to any col¬ 
lections and receipts to sign i*ec(‘ii)ts, vouchers, discharges 
and anv other necessarv ilocnments. 

To pay, deliver and convey any sums, things and obliga¬ 
tions which the said ])artnersh.it) is iiiider the obli- 
G3 gation to pay or to ddiver, as also to ])ay the salaries 
and wages of the emidoyees and servants and to ob¬ 
tain the necessary receijits and vouchers; 

To receive and reply to the written and cable corres])ond- 
ence, and receive such correspondence fi'om tihe res]iective 
])ost offices. 

To draw, accept and endoi-se bills of t‘xclniug(‘; to pay or 
collect their amount at their due dat(‘s or to ^'protest same 
on account of non-acceptance or non-payment.; 

To deposit with banks all kinds of funds in cui'rent ac¬ 
count, deposit or safe deposit; to do all the necessary acts 
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and tliin^-s for tlioir witlidrawal aad oolloclion and to issue 
•iiid draw eliocks, re(‘ei])ls and any other necessary docn- 
nnaits: 

'1\) (‘fleet all kinds of pnrcliases and sales of any articles, 
('(T(‘cts, commodities and merc]iandis(‘, at sn(*h ])rices and on 
such tei-ms as lie may sti])nlate; to c(’llect oi* to ])ay out 
!li(‘ amount involved, in (‘ash or on teians and to receive and 
deliver the things ])nrchased or sold; 

To execute and sign invoices, accounts, manifests, bills 
of lading, policies and other documents which may he neces- 
sai’v. 

To cl(‘ar tln-ongh the customs ofiices anv kinds of goods 
and ailicles: to pay the res])(‘(*tive duti(‘s; to submit the 
documents and vouchers which may be re(iuired, and to do 
anv other act and thing which mav he necessarv for the 
clearing of the said articles and goods : to borrow monev and 
re<inest an opening of credits for not more than $.*),()()() and 
on short terms at such rate of intei'est, for such time and 
under such terms as may be agreed upon, depositing 
()4 as collateral thei-efor. anv kind of goods, securities or 
commercial paper and giving as securities mortgages 
on i*(*al estate; to execute for this ])ur])ose all kinds 
of ])nblic and private instruments which may be re(|uired in 
accordance with the legal I'e^uiremeiits, so that thev mav be 
valid. 

And to rejiresent the said ])ai*tnership Ixd'ore the courts 
of justice, ])nblic authorities or ofiicials, governmental of¬ 
iices oi* de])artments and cor])oi*ations or jurisdictions of 
any nature in all matters in which the company may be in- 
t(‘i‘est(*d and which may be pending befcH'e such jurisdic¬ 
tions; to institute, follow u]) and bring to a conclusion all 
kinds of ]n‘oce(*dings, suits and acti(ms: to submit com- 
])laints, i)rayers, answers and any other documents which 
may be necessary; to raise objections and demnri'ei's; to 
submit all kinds of evidence, to receive services, summons 
and citations; to make ap])lications, to aj^ply for attach¬ 
ments, dischai'ges of attachments, sales and adjudications 
of })i-o])ei-ty and to do all acts and things and carry out all 
jn’ocecxlings until their final disposition of the mattei's in 
which the gi'aiitor is interested. 
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Thus it appears from the said document, to wjiicli I refei*, 
and which has ])eeii sul)mittcd at this office of the Register 
at 3 P. M. todav. j 

Manila, August 30, 1909. i 

(Signed) Dr. PDXRIQUE BARRERA y CALDES. 

Leaf Xo. 37, Inscription No. 10. : 

By virtue of the instrument drawn up beforb the under¬ 
signed registrar of the ^^lercantile Register, acting as 
05 notary public of this capital city, on this 30th day of 
August, 1909, yiv. Zillig, in his character as at¬ 
torney in fact and legal representative of ^Messrs. Froch- 
lich Kuttner, pursuant to tlie powers conferred upon him 
l.'V the instruments executed in the citv of Berlin, Germanv, 
before i\lr. Eugen Bert hold Auerbach, Royal Public Notary 
of the said city of Berlin, on Octot)er 17, 1904, and on Sept. 
12, 1905, to which reference is made in entries Nos. 6, and 8 
of this sheet. 

Delegates the aforementioned powers to Mrj Alfred Mel- 
hose, so that the latter, in the name and representation of 
the said mercantile com])any, may execute and do. in the 
city of llloilo, the following acts and things: To Admin¬ 
ister, manage and direct the business of the said partner- 
shi]), em])loying in this connection the greatest zeal and 
interest and to attend to all business transactions re(piire(i 
for the successful conclusion of the transactions and to do 
any other acts and things coming within theiscope of the 
broadest administration. 

To claim for, collect and receive all and any amounts of 
money, protlucts, securities, values, dividends, and interest 
bol/yonging to the said partnership and owing;by reason of 
any title or right and for this purpose to take the ])roper 
steps either in or out of court; and with regard to any col¬ 
lections and receipts to sign rc'ceipts, vouchers, (.lischarges 

and aiiv other necessarv documents. 

» * 

To pay, deliver and convey any sums, things and obliga¬ 
tions which the said })artnership is under the,obligation to 
})ay or to deliver, as also to ])ay the salaries and wages of 
the em})loyees and servants and to obtain the necessary 
receipts and vouchers; 
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(K) To rociMxo nii«l iTply to thr written and cable cor- 

r(*s])on(Icn('(‘, and receive sneli correspondence from 
tlie res])(‘et iv(‘ ])ost oftiec's. 

To draw, aeee])t and (‘iidors*' l)ills of excliang'e; to pay 
oi* col](H*t tlii'ir anionnt at tlieir due dates or to protest 
same on aec'onnt of non-ace(‘ptan('e or non-])ayment. 

To de])osit with l)anks all kinds of funds in current ac¬ 
count. de])osit or s:ife d{‘])osit : to do all the necessary acts 
and tliini^-s for Iln*ir witlidrawal and collection and to issue 
and di'aw elu‘eks, r(.‘e(a])ts and any other necessary docu¬ 
ments; 

To eiT(‘et all kinds of ])urehases and sales of any articles, 
eftects, eommoditi(‘s and mcn-ehandise, at such prices and 
on such terms as Ik* may sti])nlate: to collect or to pay out 
the amount invoh'ed, in cash or on terms and to receive and 
deliver tin* thin.u's ])urehased or sold: 

To 1‘Xeente and si.un invoices, accounts, manifests, bills 
of ladiny, |)olicies and otlun* do(aiments which may be neces¬ 


sary. 

To cleai' thronirh the customs offices anv kind.s of 
it'oods and a it ides: to pay tin* respective duties; to submit 
the documents «-ind vouclu'rs which may be required, and to 
do anv othei* act and tliinu- which mav be necessarv for the 
cleariim' of the said articles and iroods; to borrow monev 
and reep-.est an oixaiiny^ of ci'edits for not more than $3,000 
and on short terms at such rate of interest, for such time 
and under such terms as may l>e a.u'reed upon, depositing 
as collateral thereof any kind of goods, securities or com¬ 
mercial ])a])er and givinu' as securities mortgages on real 
estate: to ex(*cute for this purpose all kinds of public 
07 and ])i‘i\'ate instrurrKuits which may be re(iuired in 
a(‘cordance with tJie legal i-e(|uirements, so that they 
may be valid. 

And to r(‘])resent the said jiartnership before the courts of 
Justice. ])ublic authorities or officials, gov’ernmental offices 
or departm(‘nts and corpoiaitions or jurisdiction of any 
natui'e in all matters in which the comyiany may be inter¬ 
ested and which may b(‘ jiiniding before such jurisdictions; 
to institute, follow up and bring to a conclusion all kinds 
of proceedings, suits and a(‘tions; to submit complaints, 
])i-ayers. answers and any otlun* documents which may be 
necessary; to raise olqections and demurrers; to submit 
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all kinds of evidence, to receive services, summbns and cita¬ 
tions; to make applications, to apply for attachments, dis¬ 
charges of attachments, sales and adjudications of property 
and to do all acts and things and carry out all Y)roceedings 
until their final disposition of the matters in which the 
grantor is interested. 

Thus it appears from the said document, to wliich I refer, 
and which has been submitted at this office of the Registrar 
at 3 P. M. to-dav. 

Manila, August 30, 1909. 

(Signed) Dr. EXRTQUK BARRERA v CALDES. 

Leaf No. 37, Tnsci-iption No. 11.^ 

Bv virtue of the instrument executed before the under- 

*' I 

signed registrar of the Mercantile Register, in liis capacity 
as notary public of the city of Manila, tliis (ith day of P''eb., 
1912, Mr. Paul Nagel, in his cliaracter as atUu’ney in fact 
and legal representative of the mei’cantile company 
68 of Frochlich & Kuttner, by virtue of tlie powers con¬ 
ferred indiscriminately (jointly and severally) upon 
him and upon Mr. p]rwiii Zillig, to which refei'ence is made 
in entries No-. 6 and 8 of this sheet, delegates all and anv 
of the authorities coiitem])lated in tlie said powers of at¬ 
torney, to ^Ir. Walter Neumark and ^Ir. Max, Protzen, both 
commercial employees, of age, and residents: of the city of 
!^^anila, transferring jointly to them said ])Owers to the 
same extent to which thev have been granted. 

Thus it appears from the said docnmeiit to; which I refer, 
which has been submitted to this office of the Registrar at 
5 P. M. to-dav. 

Manila, P^ebruary 6, 1912. ^ 

(Signed) Dr. ENRIQUE BARRERA iv CALDES. 

Leaf No. 37, Ins('ription No. 12. 

Power of Attornev. 

In the city of Manila, Phili])])ine Islands, on PVb. 4, 1913, 
before me Phirhpie Barrera Cables, notary public in the 
said .city, there appeared personally Mr. Eduard Arnhold, 
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a mercliaiit, of ai^e, oian'i(Ml, a rc'sidont of the cily of r>('i‘lin, 
Germany, and tein])orariIy residin.L*’ in tliis (dty of Mjinila, 
submittiiiii' Ids ])ersonal identihcation card Xo. 954, issued 

on Jan. 2nd of tins vear ])v the Golleetor of Internal Rev- 

• « 

onncs, actiiiii’ in re])res(‘ntation of the business linn of this 
citv and of the citv of T^erlin, Germanv, i. e. Frochlioh cV: 
Kiittner, in his ca])acity as nianai;ini»‘ ])artner of the said 
mercantile firm as it a])pears from ]R\i>e J7 and over, folio 
87 and over, of volume 5 of the Division of Gom- 
69 ]'>anies of the ^lercantile liej^’istei* of this city, and 
as he has in my o]nnion the required l(‘i;al capacity 
to enter into contracts and to bind himself and referrini;- to 
T\diat has l)een stated above, he states and e.xecntes th(‘ fol- 
low’inii*: That leavin.i*’ in eff(*ct, in all their ])arts, the ])o\vers 
■which the a|)])earer and Mr. Ludwii^- Knttner, as mana.uin.^* 
])artners of the tirm of Frochlich Kiittmu* had conb'rred, 
bv virtue of the instruments executed in the citv of l>erlin 


before ^Ir. Fnii’t'ii Berthold Auerbach, Royal Fiiblic Notary 
in the said (dty, on October 17. 1904, and Sept. 12, 1905, 
res])ectively, only as th(\v refer to ^Ir. Paul X:ii*el, he here¬ 
with i>:rants full and sufficient power, as may be required and 
necessary, upon .Mr. "Walter Xeumark, a business em])loyee, 
of a.e:e, and a resident of this city of ^Manila, so that, in the 
representation of the riirhts and riirhts of action of the said 
mercantile firm of P^i'ochlich & Kuttner he may, jointly with 
the said Mr. Paul Xa.i;el, execute and do tin* following’ acts 
and thin<»-s: To administer and manai>’e all the business and 
other matters of the said i)artnership, as also the ])ro])erty 
of same, to .i^'rant leases for the latter for any time, ])ri(‘e 

and on such terms as thev mav deem advisable; to collecd 

«■ • 

rents and revenues: to dis}.)osses, oust and eject the tenants 
of rural and city ])rop(‘i*ty whenever they de(‘m this advis¬ 
able, and to take such steps as a careful merchant ami busi¬ 
ness manau’er niav do; to collect anv amounts owin^Ao said 
])artnership and to |)ay the amounts which the pari mu-ship 
is liable to ])ay, either in cash, products, m(‘rchandis(‘ or 
commodities, ])ui'suant to the contracts which the partner¬ 
ship may have 'executed or ])ursuant to sales or foi* any 
other reason whatsoever, to issue and re(|uest r(‘- 
70 ceipts, acquittances and other vouchers which may 
be required; to cancel morti>-a^-es or encumbrances on 
the properties of its debtors or of the sureties of such 
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debtors. To recjiTest the rendering* of accounts from any 
})arti(‘s wlio ai*e under tlie oldigation to render same to the 
said partnorsliij), to examine, a])])rove or re.ioct same, as 
they may deem lit, to pay out or receive the balances ap¬ 
pearing therefrom and to issue the ac(juittances and other 
documents wliicli may i)(‘ rcMpiired. To draw, acce])t, en- 
doi’se and negotiate bills of exchange and promissory notes, 
to })ay or collect the amount ther(‘of at tlie respective due 
dates, or to i)rotest same for non-accei)tance or non-pay¬ 
ment, taking advantage in this connection of the rights 
granted bv the Code of Commerce in order to recover the 
amount, interest, expenses and damages, if any. 

To etfect any settlements as to any rights, rights of ac¬ 
tion, claims and debts of tlie said iiartnership in such man¬ 
ner as they may deem lit, to submit the matter to the de¬ 
cision of amicable arbitrators and of an unpiire, in case of 
disagreement and to engage to abide by the decisions of 
such arbiti-ators. To take jiart in the assignment of ])rop- 
erty for the benefit of credits, in discharges, bankruptcies 
and extensions a[)i)lied for and to be granted to grantors, 
to attend and to vote at meetings held for the appointment 
of receivers, administrators and trustees and for the ex¬ 
amination of credits; to challenge the credits which they 
may not deem legitimate and to a])])rove or raise objection 
against any ])ropositions submitted by the bankrupt or to 
approve or challenge the accounts of the receivers, to object 
to anv ])lans of distrilnUion should thev deem same to be 
impro])er; to enter into any settlemchits which they 
71 may deem advisable and to do any other acts and 
things which thev mav deem necessarv for the ter- 
mination of such matters and incidentals thereto. 

To deposit amounts in banks, depositaries and other 
credit institutions, either in the form of a deposit or on ac¬ 
count current and to withdraw the deposits made by same, 
as also the deposits which may have been paid by the said 
partnership, wherever they may have been so deposited, 
and whenever they deem this necessary and for this purpose 
to issue and sign the res])ective checks and other documents 
which may be required. 

In case of necessity to extend the contracts and agree¬ 
ments entered into by the said ])artnership for such time 
and under such terms as may be agreed upon with the other 
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party and wliieli ho may ooiisidor advantageous to the in¬ 
terests of the i^artiiershi]). To execute and sign all kinds 
of accounts as, also invoices, documents, policies, hill of lad¬ 
ing, manifests, voncliers, drafts and whatever may have 
to he signed l)y tlie said ])artnership tln’ough any of its 
managing ]:)artners, ])oth for ])nr])oses of clearance and for 
other piir])oses. 

To hoia-ow money ami re<piest the opening of credits at 
such inter(‘st, for such time and on sucli terms as mav he 
agreed u])on, giving as collateral all kinds of goods, articles 
and commei-cial values or giving as security a mortgage on 
real estate: to execute* in this connection all kinds of public 
and private d(‘(‘ds which may he I'eepiired in order to make 
same valid and effective. 

To incorporate and enter any contracts he may enter 
into and aiiv obligations which he mav contract in 
72 notarial instruments to he executed and signed in 
accordance with the provisions of the law and to con¬ 
tain such clauses as they are recpiired to contain under the 
provisions of the ])roper law or on account of the request 
of the other paidy. 

In connection with all the transactions and contracts exe¬ 
cuted as such manager and in connection with the documents 
signed by him in such character, to verify same in the form 
and manner sti])ulated in Art. 284 of the (^ode of Commerce. 

To repi-es(‘nt the said ])ai*tnei'ship before the courts of 
justice, ])uhlic au.thoriti(*s or oflicals, government depart¬ 
ments and oflices and ])uhlic cor])Oi'atious oT any nature 
whatsoevei-, i]] all matt(*rs, actions and transactions in 
which the ])artne]’ship may he interested and which may he 
pending hefoi-e the aforementioned jurisdictions and in 
which tlie gi-antor may he interested as plaintiff or defend¬ 
ant: to make pi-ayei's, answers and any other documents 
wliich may h(* n(*cessary, to ])ropound any kind of proof, 
receive notificatioiis, citations and summons; to take ad- 
vaiitage of tin* legal i-emedi(‘s; to make applications, to 
apply for attaclimc'ut, release from attachment, taxes and 
costs, execution sal(*s, sales and awards of property and to 
do any othei* acts, things and proceedings up to the final 
termination of the matters, actions and transactions in 
which he may l)e a party. 
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And to substitute tliis power in whole or in x)art, to re¬ 
voke substitutions and to make new sul)stitutions. 

In witness wliereof these statements are made l)et*ore the 
undersigned notary by tlie afoi-ementioned appearer, who 
is personally known to me and whom I hold to be the party 
he holds himself out to be and who assured me that 
73 this is his act and deed, said appearer ratifying the 
contents hereof in the presence of the witnesses, as 
which acted Mr. iManuel Sansano y Arciaga and ]^Ir. Jose 
Santos y Villaneuva, l)oth employees, of age and residents 
of this capital city, afTixing his signature hereto together 
with these witnesses, this document bearing; Xo. 47 of my 
notarial register, being filed on Page 13 of such register. 
In witness whereof I the undersign(‘d notary affix hereto 
my signature and my official seal on the day, month and year 
as above mentioned. 1 certify to all the foregoing. 

FPOCIILICJI & KUTTXER, 
Bv EDUABDO AKXIIOLD. 


MANUEL SANSANO y ABOIAGA. 
JOSE SANTOS. 


Dr. ENRIQUE BARRERA y CALDES, 

Xofarij Puhllc. 

My commission expires on Dec. 31, 11)14. 


There is a notarial impi*essioii seal. | 

There is an internal stamp for 20 cents. 

Thus it appears from the document submitted, to which 
I refer, which has been submitted to this mercantile register 
at 8 A. ^I. on the 5th inst. ! 


Manila, Feb. 7, 1913. 

Fees: $1.20 as per No. 3 of the tailff. : 

(Signed) JOAQUIN JARAMILLO, 

Rcoisfrar of Tltlrs, 
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Loaf No. .‘>7, liiscriplion No. l.‘>. 
Snbstilntion ol‘ l\)\vor of Attoniov 


1, Joa(]nin Jaramillo, kec‘])or of tlio roirisU'r of titles and 
pro]X‘rty, and of tlie niereantile veirister of tliis ('a])ital 
city, li(n-(‘\vitli eei*tify: That Mi’. iMiriipu' Ibiin’era y ('aides, 
has submitted to this otl[ie(‘ foi* recoi-dinii: th(‘ instrn- 

74 mtmt which co])ied verbatim rc'ads as follows: In 
the city of Manila, Phili])])ine Islands, on Jan. 23 

lbl4, b(‘fore me Enricjiie Barrera y ('aides, notai’y ])nblic 
in th(‘ said city, there ap]H‘ared: Mr. Waitin' Nenmark, 
a mm'chant, of ai>:e, a bachelor, and a I'esident of this city 
of Manila, who submitted his ])ersonal identification card 
No. bfih, issued on Jan. 2 of this vear, bv the collector of 
internal revenues, and who has, in my o])inion, the re¬ 
quired lei^al capacity to enter into contracts and to bind 
himself and who stated: 

1. That by instrument executed in this city of ^fanila, 
before the officiatinu* notary, on F(4). 4, 1913, which has 
b(‘en I'ecorded on slieet No. 37, in tri])licate, folio 7 and over 
of volume 15 of the record of rom])anies and Partnerships 
of the Mercantile Kei^ister of this citv, Mr. Eduard Arn- 
hold, actinii' in the re])resentation of the mercantile firm of 
Ei'ochlich & Kuttner, in his cai)acity as ma]iai>'ini»‘ ])artner 
(>f the said firm, conf(*rred livneral ]mwers n])on th(‘ a])- 
])earcr in order to re])r(*sent the said mercantile company, 
anthorizini*- him for this ])nrpose to do all the acts and 
thing's which are set foi'th in the said instrument, in which 
instrument there is ex])licitly cont(*m])lated the power of 
substitution either wholly or in pai't. 

2. That inasmuch as it is lU'cessary for the said mercan¬ 
tile firm to a]>point a pei'son to substitute Mi'. Paul Nai^'el, 
who is .uoinii' away fi'om th(‘ Phili])])ine Islands and who, 
jointly with tin* ajipeai'er, is vestinl with the re])r(*s(‘ntation 
(»f the said mercantih^ firm, repi'esentiii.i;' their ri‘»'hts and 
ri,irhts of action, tin* appeai'tu', makin<^ use of the ])owei‘ of 
substitution i»ranted to him in the insti'iimmit of ])ow(‘r of 

atlorn(\v of Feb. 4, 1913, snbstitut(‘s the said powei's 

75 in favor of Mr. Max Protzeii, a busin(‘ss employee, 
of age and a resident of this citv of Manila, so that 

'w • 7 
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lio, jointly and .scivorally with the appearer, and represent- 
in.i;* the said firm of Froelilich & Kiittner, may execute and 
do all acts and thini^s set forth in the said^ power of at¬ 
torney, to wit: : 

To administer and mana.a'e all the business and other 
matters of the said })artnership, as also the property of 
same, to i>Tant leases for the latter for any time, price and 
on such terms as he may deem advisable; to collect rents 
and revenues; to dispossess, oust and eject the tenants of 
rural and city ])roi)erty whenever he deems this advisable, 
and to take such steps as a careful merchant and business 
manager mav do; to collect anv amounts Qwin<»‘ to said 
partiKU’ship and to ])ay the amounts which tile partnership 
is liable to pay, either in cash, products, micrchandise or 
commodities, pursuant to the contracts which the partner¬ 
ship may have executed or pursuant to sales or for any 
other reason whatsoever, to issue and request receipts, 
ac(piiKances and other vouchers which may be required; to 
cancel morti;ai;x‘s or encumbrances on the properties of its 
debtors or of the sureties of such debtors. To request the 
rendering- of accounts from any parties who are under the 
obligation to render same to the said partnership, to ex¬ 
amine, approve or reject same, as he may deem fit, to pay 
out or receive the l)alances appearing therefrom and to 
issue the ac(iuittances aiid other documents ^vhich may be 
required. To draw, accept, endorse and negotiate bills of 
exchange and promissory notes, to pay or collect the 
amount thereof at the respective due dates,: or to protest 
same for non-acceptance or non-payment, taking advantage 
in this connection of the rights granted bv the Code 
76 of Commerce in order to recover the amount, in¬ 
terest, ex])enses and damages, if any. ; 

To effect any settlements as to any rights, rights of 
action, claims and debts of the said partnership in such 
manner as they deem fit, to submit the matter to the de¬ 
cision of amicable arbitrators and of an umpire, in case of 
(.lisagreement and to engage to abide by the decision of such 
arbiti'ators. To take ])art in the assignmept of property 
for the benefit of creditors in discharges, bankruptcies and 
extensions applied for and to be granted to debtors, to at¬ 
tend and to vote at meetings held for the appointment of 
receivers, administrators and trustees and for the exami- 
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nation of (‘I't'dits: to c'hall('iii;o tlio crodits which they may 
not doom loiiitimato and to a])prove or raise objection 
ai^'ainst any ])r()])ositions sidnnittc'd l)y the l)ankrnpt or to 
ap])rove or (‘liallcni^e tlu' ac'connts of the receivers, to ol)- 
Ject to any ])lans of (listri])ntion should they deem same to 
he im])i’o])er; to (Mit(‘i‘ into any settlements which he may 
deem advisable and to do any other acts and thing’s which 

he mav deem necessai’v for the termination of such mat- 

• • 

ters and ineidcnitals tluo’ido. 

To de])osit amounts in banks, det'FOsitaries and other 
credit institutions, either in the form of a deposit or an 
account curi’ent and to withdraw the deposits made by same, 
as also the d('])osits which may have been made by the said 
partnership, wherc^ver they may have been so deposited, 
and whene\’er tlu‘y (Unmi this lu'cessary and for this pur- 
])ose to issue and sign tlie I’espc'ctive checks and other docu¬ 
ments which may be re(juir(‘(L 

In case of necessitv to t*xtend the contracts and agree- 
meiits enter(‘d into l)y the said i)artnerships for such 
77 time and undei’ such terms as may be agreed upon 
with tin* other party and which he may consider ad¬ 
vantageous to the interests of the i)artnership. To execute 
and sign all kinds of accounts as also invoices, drafts and 
wliatevei’ may have to b(‘ signed l)y the said x)artnership 
through any of its managing pai’tners, both for purposes of 
clearance and for otlun’ purposes. 

To borrow money an<l re(|uest the opening of credits at 
such int(‘rc'st. for such time and on such terms as mav be 
agi’eed upon, gi\’ing as collateral all kinds of goods, articles 
and commercial valiums or giving as security a mortgage on 
real estat(‘; to execute in this (*onnection all kinds of public 
and private (KhmIs which may be re(iuired in order to inake 
same valid and elective. 

To incoi’porate and ent(*r any contracts he may enter into 

and anv obligation which lu‘ mav contract in notarial in- 

* * 

sti’iiimnits to be exeemted and signed in accordance with the 
})rovisions of the law and to contain such clatises as they 
are i‘e<iuir(‘d to contain uiKhn- the ])i’ovisions of the proper 
law or on a('<'ount of the re(juest of the other party. 

In (‘onnection with all the transactions and contracts 
(‘XCM'uted as such managei’ and in connection with the docu¬ 
ments signed bv him in such character, to verify same in 
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the form and manner stipulated in Ar. 284 of the Code of 
Commerce. 

To represent the sai<l ])artnersliip ])efore;tlic courts of 
justice, public authorities or oflicials, government depart¬ 
ments, and offices and pu])lic cor})orations of any nature 
whatsoever, in all matters, actions and transactions in 
which the partnershi]) may he interested and which 
78 may be pending before the aforementioned jurisdic¬ 
tions and in which the grantor niav 1)0 interested as 
plaintiff or defendant; prayers, answer and any other docu¬ 
ments which may be necessary, to })ro])ound any kind of 
proof, receive notifications, citations and summons; to take 
advantage of the legal remedies; to make applications, to 
apply for attachment, release from attachment, taxes and 
costs, execution sales, sales and awards of property and to 
any other acts, things and proceedings up to the final ter¬ 
mination of the matters, actions and ti’ansactions in which 
he may be a ])arty. 

And to substitute this ])ower in whole or in part, to revoke 
substitutions and to make mnv substitutions. ; 

In witness whereof the foregoing statements had been 
made before me the undersigned notary by the aforemen¬ 
tioned appearer, who is personally known to me and whom 
I believe to be the party who has executed this instrument, 
and who assured me that he has executed this;instrument of 
his own free will and he thereupon ratified same in the 
presence of the witnesses, flannel Sansano y Aricaga and 
flose Santos y Villanueva, both employees, of; age, and resi¬ 
dents of this city, jointly with whom he signed this docu¬ 
ment, which bears No. 21 of my notarial register, and which 
is entered on page 10 of the said register. In witness 
whereof I affix mv signature and official seal on the dav, 
month and vear first aforementioned. I certifv to this. 

FKOCHLICII & KUTTXER, 
Per Procuration W. NEPMAKK. i 

MANUEL SANSANO. 

JOSE SANTOS. i 
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DR. ENRIQUE BARRERA y CALDES, 

Noiarf/ Public, 


My commission expires on Dec. 31, 1914. 
There is a notarial impression seal. 
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Thus it a])|)ears t'rom tlK‘ at'orvaiUMilioiuHl iiistrinnnit to 
which I refer aiul wliich was submitted to this oflice at 
10 A. M. ou Jail. 24. 

^Manila, Jau. 28, 1014. 

Fee: $1.20 as per Xo. J of tlie tariff. 

(Signed) JOAQUiX JARAMILLO, 

Ixcqlstray of Til I vs. 


SO 
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Filed Xovemlier 0, 1020. 

^ ^ ^ 'J!* W 

This cause came on to b(‘ lieard at this term; and there¬ 
upon, upon consideration thereof, it is liy the Court this 
6th day of November, 1020, 

Adjudged, ordered and decreed that the bill of conpilaint 
be and the same hereby is dismissed, and it is further 

Adjudged, ordered and decreed that the defendants re¬ 
cover their costs in this behalf ex])ended, and that they 
have execution therefor as at law. 

JAMFS F. SMITH, 

Just lev. 


From the foregoing d(‘cree the tilaintilTs note an a])peal 
in open Court to the Court of A])])eals of the District of 
Columbia, and the ])enalty of the liond for costs is tixed at 
$100., or a cash deposit of $50. 

JA.MFS F. SMITH, 

Act inf) Justice. 

Memo rand mu. 


November 8, 1926.—$50 deiiosited in lieu of undertaking 
for costs on appeal. 
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Assifjmuvnls of Error. 
Filed November 22, 1926. 


* 






The Plaintilfs herein make the following Assigimn^nts of 
Error to the Final Decree and Judgment atipealed from: 


1. The Court eri-ed in not holding that the Plaintiff as a 
‘‘person” under the Philippine laws was entitled to recover 
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its property under section 9 of tlie Trading with the Enemy 
Act, providing for return to ‘‘any person not!an enemy.” 

2. Tile Court erred in failing to find that property of the 
Plaintiff was not subject to seizure, as there exists no au¬ 
thority for the seizure of property belonging to a non- 
eneniv. 

ft 

3. The Court erred in failing to decide and decree in ac- 
coi'dance with the law as settled in the case, of Mumm vs. 
Alien Pi’operty Custodian, decided by Justice Hoehling of 
the Supreme Court of the District of Columbia on May 15, 
1925, and as stated by the Supreme ('’ourt bf the United 
States in the case of Behn Meyer vs. Alien Property Cus¬ 
todian, decided in March 1925. 

4. Tlie Court erred in failing to find that the Plaintiff had 
comyilied with all re(iuirements of the Code of (!'ommerce 
effective in the Philippines necessary to constitute it a jurid¬ 
ical pei-sdn for all purposes under the said Code. 

5. The Court erred in failing to find that the Plaintiff is 
and alwavs has been a non-enemv, and thati there was no 
warrant either in law or fact for seizure of this property. 

(). The Court erred in applying to this Plaintiff law of 
the Philippines applicable to limited and general partner¬ 
ships and corporations, inasmuch as the plaintitf was 
82 neither, but had ])ecome a commercial association 
subject to other laws, rules and regulations, as set 
out in the Code of Commerce. 

7. Idle Court erred in failing to find that the Plaintiff 
was a ])erson adrnittedlv not an enemv as defined ])v the 

1 • ft ft 

Trading with the Enemv Act. 

8. Tlie Court erred in failing to hold that' the decisions 
of the Phiri])])ine Supreme Court are controlling in deter¬ 
mining the legal status of the Plaintiff. 

9. The Court erred in failing to find that' the Plaintiff 
under the law of the Philiy^pines was capable of holding, 
and did hold, property. 

10. The Court erred in failing to find that under the 
statutory law and jiiyisyirudence of the Philippine Islands 
a commercial association such as the Plaintitf, created 
under the Code of Commerce, is a juridical person, capable 
of owning and holding proyierty separate and apart from 
its members. 


1 
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11. The Court erred in not findlnii: tliat tlie Plaintiff was 
a “pei'soiC’ as defined liy the Tradinii^ witli the Enemy Act, 
and was entitled to reeovi'r this ])ro])erty under Section 9 
of the Tradiiii*' with tlie Enemy Act, providing for return 
to “any person not an enemy.” 

12. Tlie Court erred in holding that the common law and 
the laws of the various States a])])lying to partnershixis in 
tlie United States was a])])licahle to this plaintiff. 

12). The Court erred in failing to find that the onlv right 
to seize property is included within the provisions of the 
Trading with the Eiiemv Act, and that such act does not 
permit the seizure and retention of property belonging to 
persons who are non-enemies. 

14. Tlie Court erred in failing to find that the 
83 Plaintiff had in accordance with its articles and the 
law of the Phili])])ine Islands a domicile in Manila, 
and that its pro])erty was not subject to seizure under the 
Trading witli tlie Enemv Act. 

lb. The Court erred in failing to determine the status, 
rights and powers of the Plaintiff in accordance with the 
law of its domicile and creation. 

If). The Court erred in failing to find that the Plaintiff 
was a commercial association created, existing and recog¬ 
nized by the law of the Philippine Islands as a juridical 
person, separate and apart from its members. 

17. The Court erred in directing a judgment and decree 
inconsistent with the lindiiigs of fact and conclusions of 
law set forth in the o])inion. 

18. The (’ouft erred in failing to find and decree that the 
Plaintitf is entitled to the return of any property belong¬ 
ing to it now held in ciistodv bv the defendants. 

19. The Court eri-ed in failing to find, that any property 
of the Plaintiff was unlawfully seized ])y the Alien Prop¬ 
erty Custodian, and tliat the plaintiff is entitled to recover 
it from the defendants. 

20. The Court eiu-ed in failing to find and decree that 
the Plaiiitiif was not i\u “enemy” witliin tlie “Trading with 
the Enemy Act” at the time of the seizure of the property 
in suit. 

21. The Court erred in finding and decreeing that the 
title to and ownership of the property in suit is vested in 
persons other than the plaintiff. 
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22. The Court erred in failin.i^ to find and decree that the 
Plaintiff is an entity and juridical person for;the purposes 
of o\vnini>‘ and lioldinij: property in its own ri^ht. 

84 23. Tlie (,V)in-t erre(i in failiii.i^ to find tliat the 

Plaintiff did hnsiness continuouslv as a lei>:al entitv 

^ <.7 */ 

and juridical pei'son in the Philippine Islands from the year 
1890 until the seizure of its property in the year 1918, and 
acquired and possessed propeily durin<? that period. 

24. The Court erred in failin^e: to make anyifinding upon 
the issue presented by the y)leadings, that is,i the right of 
the defendants to hold in custody property ofdhe plaintiff. 

25. The Court eri-ed in dismissing the comy)laint upon the 
ground that tlie Plaintiff was not vested with the equitable 
ownership of the property, for the reason thatdhe equitable 
ownership of the property was not at issue in the suit and 

was irrelevant to the issue because the validitv of anv seiz- 

« 

ure of the property of members of the Plaintiff association 
was not before the Court. • 

26. The Court erred in its finding that the Plaintiff, 
thereby disregarding the provisions of the Philippine Code 
of Commerce, was ^‘an ordinary mercantile partnership.” 

GEO. S. WARD, 
Attorney for Plaintiffs. 


Mr. Dean H. Stanley, 

Attorney for Defendants. 

Sir: 

( 

Attached hereto please find copy of Assignmients of Error 
in above-entitled appeal. • 

GEO. S. WARD, 
Attorney for Plaintiffs. 


Copy of above assignments of Error acknowledged this 
twentv-second dav of November, 192G. 

DEAN HTLL STANLEY, 

Attorney for Defendants. 

t 
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66 


FnOKLTCn KUTTNER VS. 


85 


De.'^ignat ion of Record. 
XovemlxM* 21), 1926. 




* 


* 


To the Clerk of the Supivme Court of the District of 
Columbia. 

Sir : 

I^lease ])re])are record for filiuj** in the Court of Appeals 
in the a])ove-entitle(l cause and include the following papers: 

1. Bill. 

2. Answ(‘r of defendants Howard Sutherland, Alien 
Property Custodian, and Frank White, Treasurer of the 
United States. 

3. ^Memorandum decision of Coui't. 

4. Final decree dismissing l)ill. 

5. Allowance of a])peal. 

6. Xote of dei)osit in lieu of boiid on appeal. 

7. Assignment of Plrror. 

8. Xote of submission, signing and tiling of Statement of 
Evidence. 

9. This desiirnation of record. 

GEO. S. AVARD, 
Afforneg for Plaintiffs. 

IMr. Dean Hill Stanley, 

Attorney for Defendant. 

Sir : 

Attached hereto ])lease find copy of designation of record 
in the above entitled ai)peal. 

GEO. S. AVARD, 
Aitorneg for Plaintiffs. 

86 Eopy of above designation of record acknowledged 

this tweni v-s(H*ond dav of X'^ovember, 1926. 

DEAX HILL STAXLEY, 

Attorn eg for Defendants. 
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ArJfJifioital J)('s}r/nafiou. 
Filed Xovember 24, 1926. 


* 


■» 


■* 


*■ 


To the Clerk of the Supreme Court of the ! District of 
Columbia. ; 


Sir : i 

111 addition to the papers listed in the Designation of 
Record heretofore tiled in the above-entitled cause, please 
also include the following paper: 

1. Stipulation. i 

GEO. S. WARD, 
Aftonieij for Plaintiffs. 

^Ir. Dean Hill Stanley, 

Attorney for Defendant. 

! 

Sir : ‘ 

Attached hereto please find copy of Designation of Record 
in the above entitled appeal. 

GEO. S. WARD, 
Atfonieif for Plaintiffs. 


Copy of above designation of record acknowledged this 
twentv-fourth dav of Xovember, 1926. 

DEAX HILL STAXLEY, 

I 

Aftontcij for Defendants. 

: 

87 Me}norandvni. 


X^ovember 29, 1926.—Statement of Plvidence settled, ap- 

])roved and allowed. ' 

1 

88 Su])reme Court of the District of Columbia. 


Unitki) States of America, ! 

Distriet of Polnn/hia, ss: ; 

I, Frank E. Cunningham, Clerk of the Sipireme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 87, both inclusive, to be a true and cor- 
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iH'ct trjiiisFi'ipt of tli(‘ a:- ordiiiic to directions of 

counsel lienan (iled, co])ies of wliicli are made part of tliis 
transcript, in cause Xo. 40702 in Fi(]nity, wherein Froelich 
Knitner, of Manila, idiili])])iin‘ Islands, is Plaintiff and 
Howard Sutherland, Alien Pi-o])erty (histodian of the 
Tdiited States and Frank White, Treasurer of the United 
Slates, ar(‘ Defendants, as the same remains u])on the files 
and of record in said Uonrt. 


In t(‘stimonv whereof, I hereunto subscribe mv name and 

• * 

affix the seal of said Uonrt, at the City of Washington, in 
said Disti-ict, this loth dav of Februarv, 1927. 

[Seal Supreme Uoni't of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


S9 In the Su])reme Court of the District of Columbia, 

Holding an Ecpiity Court. 

In Equity. 

No. 45702. 


Fi:oeljch Kuttner, of Manila, Philippine Islands, 

Plaintiffs, 

vs. 

IIowar’I) Sttii Kia.ANi). as Alien Pi'operty Custodian, and 
Fi-ank White, as 'Freasnrer of the United States, De¬ 
fendants. 

Sfafrinruf of Eridcucc. 

At th(‘ hearing of the abovo (nititled cause on June 10th, 

P>20, befoi'o Ml-. Justi(-(* Smith, the following proceedings 

were had, and evldeina* otT(‘r(‘d and gi\'en, and on the oth 

da\' of No\'embei- 1920 said cause was d(‘cided bv Mi*. Justice 
• • 

Smith in a wi-jtten opinion and an ap])eal duly notcnl in open 
('Oiirt- 

1'o maintain ith(* issm* on its jiai't joined PlaintilT olTiu'ed 
in (‘\'id(mc(‘ a Sti])nlation of Facts together with certain 
documents refei'rc'd to therein as Exhibit A, said documents 
being cei'tified under the Seal of the Bureau of Commerce & 
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Indnstiy of tlic Pliilippir.o Islands by the ^lercaiilile Reg¬ 
istrar, and the translation thereof and the Civil Code and 
the (yode of Commerce of tlie Pliilippine Islands; the Stipu¬ 
lation, the certificate and Exliibit A1 being printed as a 
part of the record designated on appeal, the Spanish origi¬ 
nal of said Exhibit A being om/«itted bv consent of Counsel. 

Be it further remembered that the foregoing contains all 
tlie evidence given on the hearing of this cause^ and in order 
that eacli and everv thereof mav be preserved and made of 
record this statement of evidence is duly stated, approved 
and signed and ordered to be made of record:in the above 
entitled cause this the 29th dav of Xovember 1926. 


Bv the Court: 


Consented to. 


DEAN HILL STANLEY, 

Attorney for Defendmits. 


GEO. S. WARD, 

Attorney for Plaintiff. 


Settled, approved and allowed. 


D. H. S. 

G. S. W. 

Nov. 29th, 1926. 


JAlilES F. SMITH, 
Acting Associate Justice. 


[Endoi'sed :1 In tlie Supreme Court of the District 
of Columliia. Froehilch Kuttner vs. Howard Sutli- 
(‘rland et al. Equity. No. 4r)702. Statement of Evidence. 
Law Offices of Geo. S. AVard, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. 
No. Lcioo. Froelich cV Kuttner, of Alanila, Phili])pine 
Islands, a])])ellants, vs. Howard Sutherland, Alien Prop- 
lU’ty Custodian, cVc., et al. Court of Appeals, District of 
Columliia. Filed P^eb. 17,1927. Henry W. Hodges, clerk. 


I 


(4853) 






